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Dear Bir:

Opinion.ﬂb. 0-1213

Your request fc

paan received by thia
departaent, We quote from\y : y th

ag follows:

17, Uome FPreserves, Vernon's Anno-
- L 8t tutes of the Stete of Texss,
Voll, 2 provides for the asquisition
e preserven snd further provides
B phe e unlawful for any person to hunt,
ne, shodt at, ¥i1ll, take, destroy, or in any
s\ molest any of the gemoe hirds or geme ani.
mals within the exterior boundaries of any game
preserves, and any pesrnon who shall viclate any
provision of this chepter shall be deemed guilty
of a misdemeanor; upon conviction shgll be Tined
not less than #50,00, nor more thsn %200.00.

*Article 9V8ea trespase on hatchery or reserw
vation provides an tolloua.
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"Any person entering snd trespassing on the
grounds of any State rish hatchery or on the
prounds set aside by the State for the propaga-
tion and keeping of birds and animals without
the permission of the Cormissioner or Deputy in
charge of guch reservation, shall be fined not
less then 310,00, nor more than $25.00,

“The opinion given to the above quastion
based upon the two statutes cited ahove was, in
effect; that in all probadility under Artiocle
817 it would not be a violation of the law to
take fish from 8 pool or stream within the boun-
daries of a grme preserve assuming that none of
the pools or portions of the streames from which
they were taken were set aside as £ish hatcheries
or sanctuaries, but on the other hand, under
Article 978a it would be necessary to obtain
the permission of the Stete grume Commissioner
or Deputy in charge of the reservation before
entrance upon such reserv:tion would be lawful,
This opinion was given in full oognizance of
the frot that a fish is defined a5 & vertebrate
animel, bhut with the belief that it was not
the intention of the legislaturse to make it
& violation of the law to teke or catoh fish
from weters within a geame preserve ae defined
in Article 917."

Artiole 917, Penal Code of Texas, reads as follows:

*Game preserves - how acquired, - Any per-
son, firm or corporation owning end 1n possession
of lands in the Str*.e of Texas, may transfer by
an instrument of writing, duwly acknowledged
before an officer, esuthorized under the laws of
thia Stote to take acknowledgments, to the Stete
of Texas the risht t4 preserve, protect and
introduce for propagation purposes any of the
gome hirds or game aninmals mentioned in this
chapter on the lends montioned therein, for a
period of not less than ten years, Such instrue
ment of writing shall be filed in the offioce
of the Came, Fish and Oyster Commissioner,
whereupon the CGame, I'ish and Oyster Commissioner
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may ut his discretion declare the landas described
in raid inatrument & Stete Game Preserve, :nd
therearter for the poriod named therein shall
Tfor all the purposes releting to the preserve-
tion, protection und propagetion of game birds
nnd grme animals be under the control of the

Leomm | TP R ¢4 [ Y ey

Cume, Fish end Oyster Commissioner, The
arpregrte acreape of all preserves which may
bo desiensted in any one county shall never
excead ten per cent of the totul acrenge of
guch gounty, GCuch preserves shall he number-
0d in the order of the riling of the instru.
nont therefor. The Game, ¥ish and Oyster
Commirpioner shall cause notices to be pre-
Pared containing the words *State Gaeme I're-
nerva,' 'Trespassing TProhibited,' e&nd cuuse
such notices to he posted at each gate or
entrance thereto, All Strte game preserves
entablished under the provisions of this
chapter shal)l for all ypurposss of preserva-~
tion, protection ond propagation of gome
birde and geme enimals thereon be under the
sontrol end manegement of the Game, Fish and
Oyaster Commissioner, and he and his deputies
may nt all times enter in and upon such pre-
Berves in the performance of their Aduties,

"It shell be unlawful for aeny person to
hunt, pursue, shoot at, kill, take, destroy,
Or in any manner mclest any of the geme hirds
or gume animals within the exterior tounlda-
ries of any game preserve, and any person
who chall violate any provision of this chapw
ter shall be deemed guilty of a misdemeanor
and upen convietion sghall be fined not less
than rifty ($50.00) dollars nor more than
two hundred (2200,00) dcllers,”

Article 97688, Penal Code of Texas, recwds as follows:

"Tregpars on hatchery or recervation. -
Any person entering and trespassing on the
grounds of any Stote. fish hntchery or on the
Rroundg set apert hy the Stote for the pro-

ol o
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pagetion end keeping of birds and enimals, with-
out the permission of the Commissioner or deputy
in cherge of such reservation, shall be fined
not less than ten nor more than twenty-five
dollars, "

Article 978b, Revised Civil Stetutes.tf-Texas, reads
as rfollows!

"Protaoting fich und game in hatohery., -
VWhoever shall teke, injure or kill any fish kept
by the State in its hatoheries, or any bird or
animal kept by the State on its reservation grounds
or elsewhere for propagation or exhibitlon pur-
posen, shall be fined not less than £ifty nor
more than two hundred dollaxsi®™ o

Artiocle 925, Penal Code of Texes, reads as followsi

"Taking f£1ish without consent of owner, -
Whoever shall tgke, catch, ensnare or trap any
fish by means of nete or seines or by yoison-
ing, polluting, or by use of any explosive, or
by nmuddying, ditohing or draining in any lske,
rool or pohd in any county in this Stete with-
out the goneent of the ovner of such lake, pool
or pond, rhall be fined not less than ten nor
more then one hundred dollars. In prosecutions
hereunder the hurden to prove suoh consent shall
be upon the defendant.

Article 1377, Tenal Code of Texas, reads as follows:

"Entoring inclosed land to hunt or fish, -
¥hoever shall enter upon the inclosed land of
another without the consent of the owner, pro-
prietor or agent in charge theroof, and therain
hunt with Tireayrns or thereon -cateh or take ‘
or ettempt to aatoh or take eny fish from any
pond, lake, tank or stresm, or in sny manner
depredate upon the same, shall be guilty of a
nisdemeanor, end upon conviction thereof, shall
bs fined any sum not le2s then $10,00 nor nore
than $200.00 and by & farfeiture of his hujging
l4o0ense and the risht to hunt in the State of
Texas for a period of one yeer Trom the dats of
his oonvisetion., Ry '4ncleosed lands' is meant
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such lands 88 ere in use for agriculture or grag=
ing rurposes or for any other purpose, and ine
closad by any struoture for fenoing either of
wood or iron or oombination thereof, or wood
and wire, or pertly by weter or streem, oanyon,
brush, rock or rocks, bluffs or island. Proof
of ownership or lease nay be nade by parol
testimony. Yrovided, however that this Aot
thall not apply to 1nclosod lands whioh are
rented or leased for hunting or fishing or
cemping privileges where the owner, proprie-
tor, or anent in charge or any person for him
by any end every means has received cor con-
tracted to regeive more than twenty-five conts
per &cre per year on any part of a yeer for
such hunting, flshing or camping privileges,
or where nere than <4,00 per day per person

{8 charged for sush hunting, fishing or
aumping privileges., And provided further

this exemption shall exist for a period of
one year from the date of the receipt of

such aun or sums of MONeYy.

"Sea, 2. 4Any person found upon the 1nr
closed lands of another without the owner's
sonsent shall be subjeat toc arrest shy any
peace officer, snd such arrest may he made
without warrsnt of arrest,”

®* 1Game? a8 here @ned refers tc animals com-
monly 80 olassified -~ the term i{noluding not only
four-footed mwamals but also ¥irds and water fowls,
This article accordingly treats of the property
right in such animals, the »ight to hunt them
the control and regulation of hunting, the sais
and 4disposal of them, offenses ageinst the genme
laws, and of the preservation, proteotion, and
propagation of game, Animals generally oapenial-
1v domestic animals), the destrustion of predatory
.animels and Tish and fishing regulations are
the subjaots of independent treatment. . « »"
20 Tex. Jur., oec, 1, pp. B85-8.

"The term ‘'rish?! 1s here used in its generic
sense, &s being deseriptive of marine life gen-
emlly, 1nolud1ng oystersa, olams, shrimp, crabs,

61
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terrapins, turtles, ete¢. Other articles present
the law concerning animals in general, food, vesw
sels, and waters and navigation . . ." 19 Tex,
Jur,., ses, 1, p. 688,

The Texas Legislature has enacted many separate,
voluminous and comprehensive statutes relating to fish, to
game animals and to geme birds. It 1s. the opinion of this
department that where the Leglslature has enaocted a compre-
hensive law dealing with "game animals"™ and "game birdas"
that it did not intend to imclude the term "fish" within
the definition of “game animal®,

Therefore , you are respectfully advised that it is
the opinion of this department that you are ocorrect in your
interpretstion of this question, You are, therefore, res-
pectfully advised that it is the opinion of this department
that if a person who desires to fish has the permission of
. the private owners of the land within the exterior .bowhda-
ries of the game preserve to enter upon the land and fish,
and that such perpon has the permission of the State Game
Comaissicner or the deputy in charge of the reservation teo
enter upon such reservation and fish, and that none of the
pools or portlons of the streams from which the fish are
taken are set aside as fish hatcherlies or sanctuaries, and
further provided that none of the general laws of the State
and none of the special laws applicable to such county are
violated in the catching or teking of the fish, then under
such conditions, such person would not violate the law, and
could legally fish under such cirocumstances and conditions,

Trusting that this satisfactorily answers your
question, and with bdest regards, we are '

. Very truly yours
ATTORNEY GENERAL OF TEXAS

o LT

. 4, Fanning
Assistant

WIF:GQppRovEDAUE 26, 1939
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