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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

€. MANN
~ ATTORNEY GENERAL

Hon. Wayns lLefevre
County Auditor

Clay County

Henrietts, Texas
Dear Sir:

Qpicion Ko.

low monthly expen
ofriocers who mm such

counts foy th nths in 1827 and
_ 1938 whid $0 report?
Your request for sn iox on the question,

a8 is herein stated, has been received by this de-

partment.

We qug o your letter of August 80, 1939,
as follows:

*The ¢

bhat exist in thie

Clay County hds béen, for the past
) yearl s iotly on & fee buesis and
being paid a smell ex or-
‘ with exception of the Tax As-
3tors' office which was not
offieio salary in 1938, The of-

ndve #ach submitted an snnual report
5 yodrs 1937 and 1938, but with the
~ ' of the Tax Assessor Collectors?
orfioc¥y—tnd the County Clarkts offise (the
County Clerk having filed only 22 out of
the required 24 monthly reports. None of
the remaining officers of Olay County sub~
nisted any monthly reports.

"In Yehruary of this yveer we sontrasted
with J« B. Allved & Gompany, Auditing firm
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to make a detalled sudit of all fee offices
of Clay County. This audit showed thet esch
officer of Clay County had failed to submit
sworn nmonthly expense aaccounts with the ex-
ception of the Tex Assessor Collector who
had submitted the reporis as required by Ar-
ticle 3899 as amended, R.C.5. Immediately
following this audit the ex officials of the
respective offices esked the commissioners’
court to allow them to submit sworn monthly
expense gccounte for the yesars 1937 snd 1938,
The commiassioners' court of Clay County en-
toered an order in its minutea whioh is as
follows: To guote~

“tWe hereby allow the officers to
submit sworn monthly statements for the
yoers 1937 and 1938 provided we are sot-
ing within our legal authority to do »o.
The le; sithority which we refer to
shall be based upon & ruling of the At~
torney G.nsral. as to our suthority for
secepting reports submitted in the year
1939 covering the monthly reports whioh
should have been submitted in the years
of 1937 snd 1938.'

*In other words we want to only allow
the expenses which are Just end correet sc¢-
cording to the statutes of Texas.

"the ocmmissioners' court of Clay Goun~
ty ecoepted the Annual Ascount of the Ex
County fudgeiforithe year 1938 with the same
reservation es with regard to monthly reports
with this exception, that the County Judge's
annuel report was sudbjeot to an eudit., As
far a8 we are able to find the minutes of
the commissionsrs' court for the years 1937
and 1938 do not carry s record of any annuel
Peports being approved by the commissioners'
court.
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As wo construe your question, you desire
to know whether or not the commissioners® ocourt cean
legally sllow expenses incurred under Article 36899,
Vernon's Civil Statutes, and related fee statutes,
when the oounty officials fall to file their month-
ly reports for the yeers 1937 and 1938 as required
by Artiole 3899, supra. end who now want to file such
reports and olanu such expenses.

Articles 3596, 3897, 3898, and Seotion (a)
of Article 3899, Vernon'’s Civil Stotutes, reed es
follows:

*Artiocls 5896, To keep sccounts

Each distrioct, county end presinet of-
ficer shell keep a corrsct statement of all
fees earned by him and all sums coaming into
his hands as deposits for ocosts, togethsr
with all trust funds placed in the registry
of the court, fees of office and commissions
in a bdoock or in books to be provided him
for thet purpose, in whiech the officer, at
the tims when such deposits are mede or such
fees and conmissions ere earned and when eny
or all of such funds shell oomes into his
hands, shall enter the ssme; and it shall
bs the duty of the ocounty auditor in coun-
ties having a county suditor to ennuelly
examine the books and ascounts of such of-
ficers and to report his findings to the
next succeeding grand jury or distriet
court, In counties having no sounty audi-
tor, 1t shell be the duty of the commission=~
ers'! court to meke the examination of said
books and accounts or have the same made
and to make report tc the grand Jury as
hereinebove provided.

"Artiole 3807. Sworn stetement

Bach distriot, county and preoinct of-
ficer, &% the close of each Tiscel year



105

Hon., Wayne Lefevre, pege 4

(December 31st) shall maks to the district
gourt of the county in whioh he resides a
sworn stotemsnt in triplicate (on forms de~
signed and spproved by the State Auditor)
a ¢opy of which atatement shsall be forward~
ed to ths Stete Auditor by the clerk of the
distrist court of said ocounty within thirty
(30) deys after the same haa been filed in
his office, andl one oopy to be riled with
the county auditor, if eny; otherwise said
oopy shall be filed with the ocommissioners?
court. Said report shall show the smount
of all fees, ocommisajions and eompensations
whetever etned by sald offigcer during the
riscal year; esnd sesondly, shall show the
anount of fees, commiszssions end sompensa-
tions ocollscted by him during the fisesl
yeear; thirdly, sald report shall contain
an itemized statement of all fees, oomuis-
sions and corpensations essrned during the
fisoel year which were not collected, to-
gother with the name of the party owing
sald fees, comnissions and oompmusations,
Seid report shell be filed not later than
February lat'following the close of the .
fisoa]l year -snéd for each day after sald date
that sald report remains not filed, said
offiser shell he liable to & penalty of

- Twenty Five {$25.00) Dollars, which may be
recovered by the ocounty in & suit brought
for susch purposes, and in addition said of-
rg:r shall be subject to removal from
0 q8.

“Artiocle 3898. Fiscsl year

The fisoal yesar, within the meaning of
this Act, shall hegin on Jemeary let of each
yesr; and sach distriet, oounty and precinet
officer shall file his report and make the
final settlement required in this Act not
later than February lst of each year; pro-
¥ided, however, that officers receiving an
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annual salary as compensation for their
services shall, by the ¢lose of esch month,
pay into the Officers'! SBelary Fund or funds,
all fees, commissions and compensetion
aollected by him during seid month. When-
aver such officer serves for a fractional
part of the fiscel year, he shall neverthe-
leas fils his report and make finel settle~
ment for sush part of the year es he serves
and shell be entitled to such proportionete
part of his compensation as the time for
his service beers to the entire year,

"Article 3899. ZExpenas acoount

(a) At the close of each month of his
tenure of office sach officer named herein
who is conmpensated on a fee basis shall
make as part of the report now required by
law, an itemized and aworn statement of all
the actual and necessary esxpenses ineurred
by him in the conduet of his office, such
as stetionery, stamps, telephone, premiums
on officials' donds, inolud the coat aof
surety bonds for his Deputies, premium on
fire, burglary, theft, robbery insurance
proteoting publio funds, traveling expenses
and other negesssry sxpenses. The oommip-
sioners' court of the eounty.of the Sheriff's
residence may upon the written and sworn
applicetion of the Sheriff stating the ne-
cessity therefor, purchase equipment for a
burean of eriminel identificetion such as
cemeras, fipger print oards, inks, ohsmioals,
mioroscopes, redio end laboretory equipment,
£iling cards, filing cabinets, tesr gas and
other squipment in keeping with the system
in use by the Depertment of Publie Eafet
of this State or the United States Depurt-
ment of Justice and/or Bureeu of Criminel
Identification. If such expenses be incurred
in conpeetion with any partioular case, such
statement shall namé swh case. 8Susch expense
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account shall be gsubjest to the eudit of

the Cownty Auditor, if any, otherwise by

the Commissioners® Court; and if it appears
that any item of such expenss was not in-
ourred by such officer or such item was not

& necessary expense of office, such item

shall by such auditor or ocourt rejeated, in
which case the collections of sush item may

be edjudicated in any oourt of ecmpetent
Juriediction. The eamount of salaries paia

to Assistants and Deputies shall elso de
aleerly shown by such officer, giving the
name, position snd amount paid eachj and in
no event shall any officer show any greater
amount than aotually peid any suoh Assistant
or Deputy. The amount of suck expenses
together with the amount of salaries plid

to Assistants, Deputies and Clerks shell be
peid out of the fees earned by such officer.
The commissioners' sourt of the county of

the sheriff's residence may, upon the written
and sworn epplication of the Eheriff stat-
ing the necessity therefor, allow aons ar more
automobiles to be used by the Sheriff in the
discharge of his orfieial &uties, whish, ir
purchased by the Jouwnty, shall be bought in
the manner prescribed by lew for the purchase
of supplies and paid fur out 6f the Genersl
Fund of the county and they shall be -and re-
mein in the property of ths county. The o
expense of maintensnce, deprecistion and ocper-
ation of such auténmobiles ss may bes allowed,
whether purchased by the oounty or owned by
the Sheriff or his Deputies personelly, shall .
be paid for by the Sheriff and the amount
thereof shall be reported by the Sherifr,

on the report sbhove mentioned, in the seme
manner as herein provided for other expesnses."

It is evident that the Logialaturo intended

such monthly reports to form a Eart of the fiscal an-
nusl reports as required by Article 3897, supra.
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This stetute alone does not cover the subjeot of ex-
penses as set forth in Artiocle 3899. In order for
final gettlement to be made as required by Article
3898, it is a necessary prerequisite for both, the
monthly report end the annusl statement to be mede by
the officers,

Artiole 102 of the Penal Code reads as fol-
lows:

*Any oounty officer or eny distriot at-
torney to whom fees or gosts are allowed
by lew who shall fail to charge up the fees
or costs that may bde due under existing laws,
or who shall remit any fee that may be due
under the laws, or who shall feil to maks
the report required by law, or who shsll
pay his deputy, olerk or assistant a leaa
sum then specified in his sworn statemsnt,
or receive beck as a rebate sny part or the
ocompensation allowed sush deputy, clerk or
assistent, shall be fined not less than _
twanty~-five nor more then five hundred 4oli
lars. Xach act forbidden by this artiols.
is & separste offense.% :

It will be noted that under Section {u} of
Article 356899, supra, appliceble to fee officers of

the county, requires each offices nemed in the maxi-
mum fee law {now Artioles 3883-5891, Vernoan's Oivil

Stetutes, as amended) to make a monthly itemized and
sworn statement of all the actual anid necessary ex-
penses incurred by such officer in the conduot of his
office., S

Apperently, it wes the intention of the Leg-
iglature in providing this scesounting procedure, to
afford protection to counties and make it essier for
thelr finencisl agents to cheek up end follow the ex-
penditures of funds on behelf of the counties for ne-
cogsary supplies and other items mentioned in Aprticle
3899, suprs, when suoh expenditures are made hy its
officers., MoAskill v. Bexar County (C.C.A., 1988) 280
S.W. 851, writ dismissed.

108
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In State v. Carnes {C.C.A., 1937) 108 S.VW.
(2a) 397, the oourt speaking of & statuts requiring
the sheriff to submit itemized and verified accounts
whioh he hed not done in the manner provided by
stetutes said;

*The statutes were substantially ocom-
Plied with. The reguirement relating to the
form in whioh sheriffts expenditures for
this purpose are to be presented to the Com-
missioners' Court were not intended as limi-
tations on the power of that body."

In the recent ozse of Plerson v. Galveston
County, 131 S.W. {2d4) 27, decided by the Austin Court
of Civil Appemls, the issus of certain lump sum items
cleimed by Plerson as reimbursements for postege,
traveling expenses and mesaenger service wes before
the court. The faots disclosed three lump sum items
contained in Pilerson snnual report for 1935 and 1936,
and further, that Plerson made no monthly atatements
as required by Article 38¢9, supra. We quots from
4he opinion rendered by the ocourt in this case as
follows: :

nThis statute was complied with et the
beginning of 1985 and the deputy authorized
end her salary fixed at $60 per month. To
grant or approve a salary raise to operate
retrospectively would, we hold, de a e¢lear
violation of our state constitution, Art. 3,
8 63, Vernon's Annotated Statutes, Empire
Gas & Fuel Co. v. State, 181 Tex. 2138, 47 8.
w. {(ed) 265; Turner v. Barnes, Tex. Civl App.,
19 5.%W. (24) 585, arffirmed on other grounds,
laid down in Camseron County v. Fox, Tex. Com.
App., 61 8.W. (24) 483, is not applicable
here. There the tax colleotor, without pre-
vious suthority, employed and paid ssleries
to deputies, the items being reported in his
acoount, whien was audited and approved by
the commissioners' eourt. It was held that
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it was not essential to obtein approvek in
advance of employment of deputies; that the
commissioners' oourt had power to ratify
what it had the original power to authorize.
Here the eppliocation had bheen made and the
salary fixed by the scommissioners'! court in
advance of the services performed theresunder.
The ocommissioners' court eleerly hed no pow-
er thersafter to increase the salary for
services alread{hperrbrmod under authority
of its order. e vahue of the servioss
performed cannot be inquired into. Nor is
it material that the Jjustice assctually paid
the full §78 to the deputy each month as the
services were rendered.

*The other recovered items in dispute
were those in the following gquotation from
Plerson's 19385 and 1936 annual reports:

1936 1936

POU@GSO LI N NN I RN ‘60. Poatmlooil'i..‘ﬁs
Treveling Expenses.. 850. Traveling Expen. 850
Messenger Service... l1l5. Messenger Serv. 19

"Pilerson meds no monthly stetements es re-
Quired in the following portion of R,.C.8.,
Article 3899: 'At the o0lose of each month of
his tenure of such office each officer whose
feos 8re affected by the provisions of this
law shell make as a part of the report now
required by law, an itemiged and sworn state-
ment of all the actual and neceszary expenses
incurred by him in the conduet of his offioce,
puch sas stetionery, stemps, telephone, trevel=-
ing expenses and other necesssry expense. If
such expense be incurred in eonnection with
any particulsr case, such statement shall
nems such case, Such expense acoount shall
be sudbjeet to the eudit of the county smditor,
if eny, and ir it eppear that any item of such
expense wae not indurred by such offiser, ar
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that such item was not necessery thereto,

such item may be by such auditor or ocourt

rejected. In whioch oese the cerrestness of
such item may be esdjJudicated in any court
of competent Jjurisdietion. * x x ¢

.('"rho manifest purpose of this statute
wag to provide & means of ascertaining the
coxrrectness of expense items each month as
they are incurred. The actual expenses paid
or incurred constitute the measure of the
official's right to recoupment. The monthly
itemization ie for the protection of the
county by affording e means of sscertaining
the fact and smount of suoh claimed ifitem oOf
expense and whather it wae properly chearge-
able as such/, It is menifest from the annual
reports and donfirmed by the evidence thst
these expenses were merely estimated and a
lump swa given each year. The statutes would
be of no value if its salutory Jprovisions
could be evaled in this manners) We hold the
items properly dissllowed by tvhe cammissioners!
court, and the trial court’s jJjudgment correoct
in denying recovery therefor."

Under Article 3899, supra, esch officer is
required, as a part of his monthly report, to meks a
statement of the expenses inourred by him in the con-
duct of his office; and it is provided that the amount
thereof shall be deducted by the offliecer in meking
the report from the smount of ourrent fees, if any,
dus by him to the county.

The mocount is sub jeat to the sudit of the |
county auditor, if any, or ctherwise by the commis-
sioners' court,

Ordinarily statutes that regulate and prescribde
the time within which an officer shall perform speci-
fied Cuties are regorded as merely directory insofar
as the time is ooncerned. Though, the offiocer negleots

111
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19 eot within the time preseribed, ir he mots after-
wards the pudlic will not be permitted to suffer by
the deley. Pederal Crude 0il Co. v. Yountles 01l Co,
52 3.W. (2&) “‘ Trushart v, Addices £ Tex. 81" Tex.
Jur., Yol, 34, p. 456,

Powers granted to officers must be exsrcis-
el, end duties imposed on them must be perfommed in
the manner presorived by lew. An officer is not per-
siitted to vary the presoribed mode of performance of
his &uties. Caxp v. Thomes, 26 B8.W. (24) 470; Bryun
v. Sundberg & Tex. 418} Tex. Jur., Yol. 34, p. 458,

Ve are mindful of the rule that what the con-
missioners® court could authorize in the first instanoce,
it may subsequently ratify, %ut we can see no applioca~
tion to the situsetion at hand upon sueh faots as Pre-
sented to this Jepeurtment. Fublic offlicers are charged
with knowledge of the duties imposed upon them by
law and where the legislature hes presoribed a prode-~
dure and nethod for the performance of such duties,
they cannot ignore suh procedure Oor ¢hoose other
methods and the above quoted steatutes provide the
method and menner by whiech offiders wiv are compensat~
o8 on & fes bunis shall present an itemized and sworn
statement of all the sctial necessery expenses in-
curred by them in the sonduct Of their offices at the.
¢lose Of eschk month of thelir tenure of affice. &ush
expense sosount shall be subject to the audit of the
county anditor, if eny, otherwise by the eommission-
ers' cowmrt and if it appeers that item .0f suoh
expense was not incurred by suoh officers oF suoch ltem
was not noecessery #xpenss of office, such item chall
be, by such auditor or court, rejected, in which case
the -60lleetion of such item may be sdjudiceled in sny
ecourt of competsnt Jurisdiotion.

Not only is it the duty of en orficer to make
his reports as required by Article 35898, supras, but
Artiocle 102 of the Pensl Code, sbove quoted, mekes it
a penel offense for feilures to moke the reports as re-
quired by the statutes. :

Under the faots presented in your inquiry, the

112
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county ¢lerk substantially complied with the require-
ments of Article 3899, in filing 22 monthly reports
during the yesrs of 1937-1838 and should receive the
benefits of these reports for the months for whioch
they were filed.

In view of the foregoing amuthorities, yo¥
are reppsctfully edvised thet it is the opinion #
this department that eounty offieiels who are compen-
sated on a fee besis who fail to meke their monthly
reports as required by Seotion (e) of Artiocle 3599,
supra, £or the years 1937 end 1938 cannot file such
reports et this time and ¢leim such expensse as might
have bsen allowed under the monthly reports had they
been Tiled in complisnce with the statutes requiring
a monthly report to be filed at the close of each
month of their tenure of office. VHowever, this opln-
fon 18 not to be construed es holding that those offi~
cers who failed to meke the required monthly reports
are not entitled to the aotusl items of expenses as
can be determined, from c¢lesr and convineing proof
to h&ve been actually and necessarily incurred dy
tzemrin the legal oconduct of their offices upon &
proper showing to the county suditor end eommission~
erst court, We are of the opinion that such expenses
as can be shown to be correct by proper methods other
than the montbly reports can be allowel..”

Trusting that the forsgoing fully enswers
your inquiry, we are '
Yours very truly
ATTORNEY GIMERAL OF TEXAS

ay (el (ot

Ardell Willlams

AW:0b Agsistant

APPROVED

OPINION

COMMITTER
.YM
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