OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SENIRAL

Bonoradis ¥, Lee O0'Daniel
Governor of Texas

Austin, Texas ’ \
Dear Birs Opinion Mo, O=1239 \ l.
Be: Refund of B(giu\chu
on services r by
State 4 Jacks N
Stal N

t)’c/rF t 4, vherein you e~

We have your le X
depirtnont the following Ques-

gquest the epinion eof th
tions;

: i, Does the autho
mé.hr.‘ta r:ofund
Pendered wp 0
T e

Commissioner of Agri-
15¢. eharges on services
;ate owned Jusks end

sible to give » ut.:garlnl snswey
que s, In order to advise you gener-
%0 the right to refunds of the serviee
renlered by Etate Owned Jjacks and stale
briefly to review the history of the
Asts _ oh refunds,

Biil No. 778, Aots of the Forty~-fourth Leg-
ivides, in part, as follows:

*Providiag the Commissionsr of Agri-
sulture is hereby suthorized to meke re-
funis ef such service sharges, when the
siinal served has not been fosled By such
service, upon affidavit and due proof
thereof made %0 ths Commissioner of Agri-
oulture, and approved by the Board of Con~
trol, on sush forms presorided by the Com- -

MO COMMUNICATION IS ¥O BE CONSTRUND AS A DREPARTMENTAL OFNION UNLESS APFROVED BY THE ATTORNEY OENERAL OR FIRST ASMISTANT
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aissioner of Agriculture,  « * (Section
Y, paragreph 8, R.B, 79). .

Prior to the ensotment of Fouse Bill No. 12, at
the Pirat Called Session of the Forty-fifth Legislature,
the State had heen operating under the poliey of bsving
refundis malde by the Commissioner ef Aﬁf:ulturc, seid re-
funds theredy Seing an odligation of the Btate, Upon the
pessage of House Bill No. 1f, however, (which Act of She
legislature became effective on September B4, 19357) the
poliey of ths Gtate was ehanged, in that, by virtws of
the provisions of House Bill No. 12, from and after the
effective date of suoh Act the co-.{ulomr of Agrieul-
tures was €irected and suthorized to distribute throughout
the Etate of Texas, on & lease dasis, the jacks and stal-
lions owned »y the Btate of Texas, and to tura such of
the snimals 85 it was unable $o0 ¢e On & lease dasis
over to the Btate Board of Coatrol, who were required %e
4isposs ©f the ssme to the best h&orut of the Stats.

By virtue of the provisions of Houss Bill No. 1E, it

was expressly stipulated that the Commissioner of Agri-

sulture should enter into leass ocontracts with keepers

or saretakers, said eontracts %o provide that the kesper
or saretaker should not meke a service eharge of more than
10,00 for each foal, and further providing that the sare-
sker or Keeper should be personally lisble for all refunds
in plarsntesing & fosl, and that in n0 svent should the

State of Texes be liable, directly or indireotly, fer susk

sefunds,

The Aet provided that the keeper or ssretaker,
for rendering the services zmtdod in the Aot, should re~
oeive 88 his only eompensation eny sum Oor suxs derived from
breeding fees for the services of the snimal lessed to him,

Seotion 4 eof House Bill No. ]2 proviles, inpart,
as follows: ' '

*A1) aow on hand snd aseru-
ing to the jeck and stallion soocunt us-

- der H.3, 779, Aots of the Forty-fourth
Legislature, Regular Session, and amended
%y House Bill 8, Chapter 493, Forty-fourth
Legislature, Taira called Bession, sre
hereby trunsferred to the special Jack and
8tallion Fund to be used by the Commission-
or of Agriculture for making refunis on
breedings heretofore reported in eonform-
ity with refunding provisions of House Bill
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779, Acts of the Regular Bession of the
Yorty-fourth Legislature; « « *

The last elause of the seocond paragraph of Bec-~
tion 4 of House Bill Mo, 12 provides as rollows:

®e ¢ o providing, however, that mo
refunis of dreeding fees shall e¢xtend be-
yond January ), 1938,%

In eonstruing House Bill) No. 12, it must e dorne
in mind thet, by virtue of the  provisions of House Bill No.
779, the Etate of Texas made the provisions thereof regard-
ing & refund of the breeding fes a part of each dreedin
contraoct entered into dy and between the Department of
risulture sand the eitizens of the State of Texas. In other
words, it was meade a part of each breeding sontract snter-
ed into wnder the provisions of Houss Bill ¥o, 779, thst,
in the svent the dreeding failed to produce s foal, the
State of Texas, by and through the Departmant of Agrioul-
ture, wpon due proof bYeling made of that fact, would refund
the dreeding fee, It must also be remembered that until
Septemder 24, 1937, the provisions of House Bill Ko, Y79
wore in full foree and effect, and such provision was mse¢-
ossarily imsorporated in sach snd every sontract for Wreed-
ing entered into pursuent to House Bill No. 779 by the De-
partaent ef Agriculture.

. AS the period of September 24, 1937, to January
1, 1938, was only four months, it was impossidble for siti-
sens having eontracted prior to Beptember 84, 1937, for
services of Jacks and stallions delo to the Depart-
ment of Agrioulture, to know by January 1, 19358, whether
the dresding would or would not produce a fosl, Conse-
quently, they eould not sonscientiously sign the afridavits
and mske the proof necessary to eatitle them to the refund
provided for in Bouse Bill No. 799,

~ The State, when it enters into a coantrect with
one of its eitizens, is as much dound by that sontract as
is the oitizen. By virtue of the provisions of Section 16,
Article X, of the Constitution of Texas, and Seoction 10 of
Article I of the Constitution of the ted Btates, the
8tate is forbidden to enact laws fmpairing the ohligntion
of ocontracts; and it is olear that en Act which has a ret-
roactive effect and impeirs the obligation of a comt ract
is unconstitutional, Farmers Life Insuresncs Company vs,
Walters, 10 £.W. (24) 698; Johnson ¥s. Bmith, 246 B.VW,
10133 Paschal vs, Cushmean, 86 Tex. 74; 9 Tex. Jur., p. 541,
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The oourts will presume that the Lagisluture
acted within the scope of its proper sonstitutional eu-
thority., V¥hen an Aet of the legislature is susoceptible
of two sonstructions, ene whioh would render the Act son-
stitutional, and the ether whiech wuld render the Act un-
oonstitutional, thet eonstruotion whish will wphold she
Act as constitutional will be adopted. '

It must be borne in mind that, effective as of
Beptember 24, 1937, House Bill No. 1R insugursted a ehangs
of poliocy in the handl of Jscks and st ons belonging
to the Department of oulture. It was sontemplated by
Housse B Bo, 12 thst, from and after the effective date
of House Bill Mo, 1R, “ho Cosmissioner of Agriculture
should arrangs for the leasing of the jacks snd stallions
in the manner Rereinabove desoribed. Necessarily, we he-
lieve, it was intended thet & reasonsdle period of time
beo n&o available t0o the Commissioner ef Agriculture to
effect She shanges salled for by House Bill No. 1R,

Ve m‘ thersfore, fmpslled %o the eonclusion
Shat the clsuse "provided, however, that a0 refunis of
breeding fees shall extend deyond }ntury 1, 1938", as
used in Mouse Bill No, 12, was intended by the Ls ture
t0 heve the effect of asllowing the Commissioner of Agricule
ture the limited period of time between Eeptember M4, 19357,
end January ), 1938, within which to arrange for the leas-
ing of the nn!.nnls, ss contemplated by Houss Bill No. 12,
end %0 pernit him to ocontinue %o make breeding eontraets
with citisens or Texas, providing for »efunds, so long as
the snimals were not leased under the provisions of House
31l No. 12, dut in noc event deyond January 1, 1938, %o
impute $0 the elsuse the brosder meaning thet mo refunds
of breeding fees should be made after Janu 14 1938, wp-
on breeding contracts entered into prior to the effective
date of House Bill Mo, 12, would be to presume that the
Legislature intended to enact an unconstitutionsl law,

¥We next pass to the question as to whether funds
afe available for the use of the Commissioner of Agrieule
ture to make refunds to those who are entitled to them b
virtus of the provisions of their valid eontraots enters
into by and between the Commissioner of Agriculture and
themselves, It wWill be observed that Bection 4 of Fouse
Bill ¥o. 12, provides, in purt, ss followsi

wAll now on hand and seoru-
ing to the .iu snd atallfon aceount un-
No. 779 & '+ o« Yo heredy
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srensferred $0 the spesial Jack and Etal-
lion Fund to be used by the Commisaioner
of Agrioulture for refunads on
breedings haretofore reported in eeonform-
ity with refunding provisions of Nouse
Bill Mo, 778 ¢ » o ¥

This languags is surficient to sonstitute an ap-
propristion of the apesiasl Jack and Stallion Fund for the
fiscel biennium ending August 81, 1939, for his use in
naking refunds, in conformity with refunding provisions ef
House Bill Bo, 779, on dresdings "heretofors reported™,

The speoisl Jack and Stsllion Jund is availadle to the Com-
misd oner of Agriculture for making refunds en dresdings
reported prior to the effective date of Houss Bill Mo, 12,
that is, on dreedings reported prior to September 24, 1939,
In our opinion, on due proof thereof being made in eonforme
ity with the refunding provisions of House Bill ¥o, 779, -
thet the dreeding 414 a0t produce a foal, the Commissioner
of Agriculture, 5o far as breedings reported prior to Sep-
tember R4, 1957, are eoncerned, May, prior to September 1,
gso,mnm suoh refunds eut of the special Jaock and Etal~-

on .

We find no sppropristion, however, availsdble for
the use of the Commissioner of oulture, for making re-
funds on Wreedings reported after September %4, 19357, and
we therefore sonclude that although, as indisated edove,
a8 t0 breesdings hed by virtus of a eontract entered inte
Yetween the Commissioner of Agriculture snd eitizeas of
Taxas prior to January 1, 1938, suoh oitisens, where the
breeding has falled to produce s foal, have lawful olaims
against the Stete of Texas for such refunds, RO money has
been appropriated by the Legisleture for the purpose of
making such refunds. It is not to be assumed, however,
that the legislature will rail to discharge obligations eof
the State of Texas lawfully contracted for, snd we, there-
fore, presume that subse t seasions of She legislature
will make due appropristion of moneys for-the purpose of
allowing the Cenmissioner of Agriculture %o refund breed-
ing fees t0 those who have shown Shemselves $0 De sntitled
thereto under the provisions of House Bill Mo, 779, and eof
House Bill No. 12, ss sbove interpreted,

In our opinion, the sdligation %o make the Te-
fund, under and by virtues of the sontraot, is an obliga-
tion of the Etate Of Texas, and mot the obligation of »
partioular fund, and moneys to pay sush refunds may d»e



appropristed sither out of the Jack and Stellion Fund, or
out of the Geme rnl Fund., It was, of course, sontemplated
thet these refunds should be made out of the Epeciel Jask
and Stsllion Pund, and we presume that the Legisleture,

ir that Tund be not exheusted, will appropriste from thet
Fund; dbut though the btpeclel Jack and ftallion Fund may be
exheusted, we conceive the obligstion nonetheless rests
upon the Etate of Texas t0 make such refunds, tc the extent
of the breeding ree collected under the contrects, for
where a foal was not produeed, the Hpecisl Jack send 8Btal-
lion Fund has received the benefit, snd thereby the State
of Texas has received 2 benefit, whiech, under ites eontract,
it is not entitled to reteain,

We -trust that the shove will fully enswer your
questions.
Yours very trly
ATTORNZY GPFNEHAL OF TEXAS
By R. ¥. FAIRCHILD (5gd.)

Riochard ¥W. Fairohild
Assistant
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