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On October £, 1928, Loy Alexander wks aom~-
mitted to the (klahoma penitentiary to serve a
term of forty (40) years., On June 17, 1931, he
was given a conditional pardon, the conditions
being that he should leave the State of Oklahoms
and oonduct himeself uprightly. He cams to Texas
and on March 30, 1935, was convicted in two sases
of rorgery, reoeiving oconeurrent sentsnces of
five years, and was admitted into the penitentiary
on April 10, 1935, Thereafter, on July 21, 1938,
the Governor of Oklahoma revoked the oconditional
pardon and issued a requisition for the conviet's
return, The Governor of Texas granted the re-
quisition and Alexander was delivered to the
agents of (klahoma and returned to that State to
resune his ssrvitude there,

Held, that although the Governor of Texas
wag without authority to honor the requilsition
under the oircuxstances and the convioct's de-
livery to Cklahowma was without authority of law,
bis Texas sentences have ocontinued to run, and
further, that if counting overtine sarned and
with oredit for good behavior his Texas sentences
have expired, he is entitled %o 580.00 diacharge
RODAY,

OFFICE CF THE ATTORNEY GENERAL

January 28, 1940

Honorable 0. J. “. Ellingson
Generel Yanager

Texas Frison System
Huntsville, Texas

Dear Sir:
Opinion No. G-1258

Re: wWhether unexpirsd portion of
Texas Sentence of sonviet in-

carceratad in peniteatiary

and who was deliversd tc au-
thoritiea of Oklahoma to serve
sehtence in that State should
be considered as having been
served upon the expiration of

the term of his seatensas,

rrom your letter and an 1ndependent investigation
of offioiasl documents on file in the Cffice of the Becretary

of State, we are possessed of the following faots:
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On Qotober £, 1926, Roy Alexander was commltted to
the State Penitentiary of Okiehoma to serve & term of forty
years upon a convistion of manslaughter. By exesutive pro-
clamation of Governor iurray, 4ated June 1Y, 1931, Alexander
was granted a parale contain & number of ocaditions, one
of sueh beling that he should forthwith leave the State of
oklahoma and that "he ahould in all ways condust himself as
an upright end law abdiding oltizen.” Alexander thsreupon
oams to the State of Texas and on March 30, 1935, was ocon-
victed in the District Court of Harrison County in two cases
of forgery and sentenced to serve a term of five years., He
was received in the penitentiary of Texas on April 10, 1935,
On notlee of this conviotiocn ln Texas, the parols was duly
revoked by the Chief Exesutive of Oklahoms and on July 21,
1938, berore the expiration of the Texas priacn sentence, a
roquilition wae issued by Governor arland directed to the
Governer of Texas. OGovernnr Allrad granted the requisition
and issusd his executive warrant, whereupon the priscner was
deliversd to the designated sgent of the Stats of Oklahoma
apd taken to that 3State for further penal servitude, No.
pardon, reprieve or parols wes jssued conderalsg the coavice
tions in Harriscn County.

The convict Alexander having besn continuously cone-
fined in the 3tate Penitentiary of Oklahoma since his dslivery
to that State on July £3, 1938, and still being so sonfined
under his aforesaid donviotion in that State, You Tequest our
opinion in substancs as to whether the unexpired portion of

s Toxas sentences nes been running concurrsntly with his
Oklahomh sentence and whether the State owes him the fifiy
dollarxs discharge money. N

It has been held that one who, while on parols,
€098 lnto another etate apd cocamits an offense for which he
is aentenced, becomes a fugitive from justice from the first
state upon revooation of the parole, and when suoh parole is
revoked, the ocouviot becomes subjeot to extradition. 2x
parte XeBride, (Californim, Ct, of App.) 101 Cal. App. EB1,
Ex parte willians, 10 Okls, Or. 344, 138 Pao, §987, 51 L, R. A.
(§.8.) 668; ¥x parte Hamiltom, 41 Okla, Cr, 322, 475 Pac.
280 Drinkall v. Splegel, 68 Conn. 441, 36 A, 830, 38 L. R, A,
4863 Ex p;g}o Carrell, 86 Tex, Cr. R, 301, 817 5, w, 388, 8
A. L. R, .

The general rule in the mejority of dases atudied
in other jurisdiotions appears to bs that 1f, at the time a
roquisition by the Covernor of one state is made oo the
Governor of another state for the delivery of & fugitive from
Justiocs, the fugitive 1s in the custody of the ocourts of the
asyluw state under a charge Of offense sgalnst its laws, the
Covernor thereof is not required to surrender such fugitive
until arfter the Jjulgment of the court of that stats is satls-
fied. See Ffeople v. Klinger, 319 Jll. 275, 149 N. E. 799,
42 A, L. P, 881; Taylor v, Taintor, {U.3.) 186 wall, 368, 21
.. ¥4, B87, ¢ Az, Rep. 58; Opinion of Justioces, B0l Mass.
609, 24 L. R. A. (N.S.) 799, 89 N. E. 174; Ex parte Hobbs, 32
Tex, Cr. Rep, 312, 40 Am, S5t. Rep. 782, B8 5, W. 1038,

If the law of the state in which asylum has besen
sought has been vioidted by the fugitive, and he has been
convioted there, and is undergoing sentense, the deannds of
the law thus viclated may be first satisfisd before obedience
1o the coustitutional provisieén to surrender him arises,
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i®lly v. Mangam, 145 ca, 57, 88 S. E. BS&; Cozart v. welf,
185 Iad, 505, 112 N. E. 2‘1; P.opl. ¥, B.nhl.l, 71 Mise, Rep,
345, 188 N. Y. Supp. 610.

In habeas corpus proceedings brought by the respeo-
tive prisoners, our Court of Criminal Appeals in two cases
has held that the Covernor of our State Bas no power to grant
extradition of a person against whom oriminal proseedings
are pending until the procesdings are disposed of. Xx parte

—Hobbse, & =, W, 1035; Ex parte MeDaniel, 173 3, w. 1018, In
a letter opinion written by Assistant Attorney General ¥ldert
Hooper to Honorable Geo, ¥W. Johuson, Distriet Judge, on
March 29, 1931, it was held that the penitentiary aathori-
ties of this State are not authorized to release a person
oconvioted of a felony in this State before his sentence ia
snded, except by the intervention ¢f executive clemency.
Letter Opinions ittornsy Censral, Volume 320, page B,

As already indiloatsd, if the conviot had had tha
opportunity, the means and the desire, he could have requir-
8d the penitentiary authorities of Texas to retain him io
this State until the completion of the sentenses imposed
upon him by the Distriet Court of Harrison County. From the
faot that Alexandesr was taken from the Texas Penitentiary
and returned to Oklaboma upon an extradition warrant, rather
then upon & waiver, it would appear that the conviot's con-
sent was not obtainad for his removal. On July 23, 1938,
Alexander was entitled to remsin in the penitentiary of this
State for the completion of his Texas sentences. Without any
fault on his part, he was taken from this pemitentiary and
deliversd to the authorities of ancther state for continued
servitude in that state, Sines that time he bhas hesn help-
less to resums his servitude of the Harrison County ssntences.
Have his Texas sentences been served or must he be conaidered
as an escape?

In the case of Ex parte Lawson, 8608 3, W. 1101, the
facts were as follows: On Pebruary 8, 1581. the relator was
oconvioted of a Federal offense and ocndemned to be imprieoned
for & period of one year, while Iimprisoned under this judg-
msnt and in custody of officers of the United States, he was,
on February 26, 1921, drought before the Distriot Court of
El Faso County, Texas, and upon & plea of gullty was eon-
vioteld of an offense agalast the laws of this State and given
a sentence of five years in the penitentiary. The sentence
provided that he should be delivered by the sherifs of El
Fapo County to the superintendent of the penitentiary to serve
such sentence. It was silent as to whether it should be con-
ourresnt with or cumulative of the Pedersl sentence. He was
at once re~deliversd to the United States suthorities and by
them confined in prison for one year., Thereafter he served
enough time in the State peniteatiary to complete his msen-
tence if given oredit for the time spent in the Pederal
prison. He filed an appliocation for writ of hapsas corpus
thus pressnting the isaue as Lo whether he should thus re-
celve oredit for the period of his imprisonment in the Ted-
eral penitentiary. The Court of Criminal Appeals ordered
the relator released froa custody saying that "exocept in
cases Of esoape of the prisoner after conviotion, we are
aware of no instances in whioh it has besn judiolally deter-
mined that he may be held in prison after the date on whkioch
his term of imprisonment would expire counting its baglnning
from the date the judgment of conviotion rendersd became
finllu" ‘
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Conoeding that in the Lawson case, supra, the
state sathorities were oompelled to deliver the priaonor to
the United States authorities, doss it make any 4ifference

in the present oase that tha Jovernor ¢of Texas may not havse
besn authorized to grant ths requisition of (lklahoma and that
the ofricials or the Texas penitentiary shoulé not have de~
iiv-rod Alexander to the agents of Oklahoma? wWe do not be-

avY$ 80,

In the case of In re Jennings, 118 PFed, 478, opin-
ion by the Circuilt Court of Appeals, Al Jennings was cone-
vieted in one Yederal Distriet Court of the offense of as-
sault with intent to murder and seantenced to serve a tern
of five years at hard labor, the ssntence providing that the
maxrshall of the court should deliver him to the penitentiary
for service ol the ssntence. Instead of obeylng such order,

~~ the marsball delivered the prisoner to the United States
Marshall of another distriot. In such latter distriet he was
thereupon tried ror another offense, was convicted and impris-
oned under such csonviotion. The question as to whether
Jeanings should receive credit on hig first ssnience for
tims speat serving the second one was presented in a habeas
sorpus proseeding &nd the oourt holding that he should smo
Tedelve suck 6redit he wea ordered diseharged. Wwe quote
from the ocourt's copinion as follows:

*AB the marshall for the Northern distrios
of the Indlian Territery adted illegally and with-
out warrant of law in surrendering the prisoner
to & oustody other than that of the wardan of the
penitentiary at Pt. Leavenworth, the inquiry a-
rises whather such wroangful oconduct on the part
of the officer suspended the operation of the
sentenss, and pravented it from expiring by lapse
of tise,., This queation, in my judgment, sbould
be answered in the negative. S0 far as the peti-
tioner i concerned, his rights were unaffected
by the i1llegal act of the officer, and the case
nust be trested preclsely as if the marshall had
discharged his duty according to law, by ocomnit~
ting the prisoner to the proper oustody. If the
marshall had performsd his duty, the body of the
petitioner would have been dslivered without de-
lay to the warden of the penitentiary at Ft.
Leavenworth. The pestiticner's term of impriseon-
ment would in that svent have besn computed from
the date of his ssntence, June &, 1698, inasnugh
an the sxecution of the sentence was not stayed
by the appeal; and dsduoting the allowange in
his favor for good behavior at the rate of two
ROnths per year, as presarived hi the federal
statutes (28 Dtat, 840, o, 529, ¥ 8 (U. 3, Comp.
St, 1901, p. 3727) }, his term of imprisonzmsnt
wonld have expired prior to the time when his
spplication for the presspt writ was riled, In
view of the circumstances of the oase, it must
be presumed, in favor af the prisoner, that he
would have earned his allowance of time for good
behavior, He has in faot besn in actual oustody,
undergoing imprisonment, since Juns 4, 1898,--

& part of the time in jail at Ardmore, in the
Indian Territory, & part of the tiue {n the pen-
itentiary at Columbus, Chio, and a sasll porticn
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of the time in thoe federal penltsntiary at Ft,
Leavenworth, It matters pot that during a por-
tion of the tlie during whioh he has been con-
rined he has besen held ostensibly for an offenss
other than that for whieh he was originally con-
vioted. In the eye of the law, he has a&ll the
tims been serving out the sentsnce that was im-
possd o0 hin for an assault with intent to kill,
beocause no ministeriel officer, by discobsying
the mandate of the court, eand unlawfully surren-
‘dering him into another custody than that whers
he rightfully »elonged, ¢sculd suspend the running
of the sentence for that offenss.”

In the case of Smith v. Swope, Warden, 9l Fed. 2nd
280, 1¢ was held that where & marshall who hed ocustody of a
sentenced priscner was ordered to deliver him to prison
forthwith but held prisoner in ocounty Jjajil and surrsndersd
him to state authorities, the prisoner's ssrvice of sentendcs
was desmed to dbegin et tine of commitment and custody there-
under rather than at date of smctusl commitment after pris-
oner's parple by stats authorities, JFrom the opinion of
the Ciroult Court, we quote as follows:

=== "Tha least to whioch a prisoner is entitled
is the sxecution of the sentende of the dourt to
whose judgment he is duly subject. If a minis-
terial officer, such as & marshal, charged with
the duty to exeocute the dourt's orders, fails
to oarry out euch orders, that failure cannot
be oharged up against the prisouer, The pris-
oper is sntitled to serve his time promptly if
suoh is tie judgment ilmposed, and he must be desm-
ed to be serving it fron the date he is ordered
to serve 1t and 1g in the ocustody of the marshal
under the commitment, if, without his fauls, the
marshal . neglects to place him in the propsr cus-
tody, Any other holding would glve the marxrshal
a ministerial offlcar, power rore arbitrary and
aapriocious thap any kuown in the law. A prison-
ar ssntenced for one year might thus be required
to wait forty under the shadow of his unserved
sentence befors it pleases the marshal to fncar-
verats hix. Fuch authority is not even granted
to ocourts of justice, let alone their miniater-
ial officers.”

In the cagse of White, Warden v, Pearlman, 42 Fed,
(24) 768, the Texaas State Fenitentiary was dealgnated as
the place for confinement of & Federal prisoner seatshced
to & term of rive years imprisonment. At the end of three
yours, the warden dlscharged the prisoney with ths statexsnt
that his resord showed that the sentence was only three Years,
although the convioet told him that his sentence was for five
yoars and that there nust be some xisteke. The subjest re-
established his home and more than two years later he waa
advised that he was wanted, Re thersupon retursed to Texas
and was ocomzitted to lLeavenworth to serve tha rvest of his
seatence. At the end of an additional year's ssrvice, he
applied for & writ of habeas Qorpus olaiming credit for ths
time spent out of confinement, The writ was granted. We
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qQuote from the opinion of the Cirouit Court as follows:

"Thers ia language in some of the oplnions
in the above cases whioh, taken from its setting,
supports the position of the wardsn that no mat-
ter what the ciroumstances a prisoner aust serve
his time, unlese pardoned or legslly dlscharged,

—>But opinions must bs read against the baskground
of the Tacte; and the faots in nons of ths sited
oasss Temoh the ocage at bAr, Ye have here a4 0ase
where the prisoner was released without fault on
his part; he cannot fairly be donsidersd as an
es08pe or & parole violator, Furtheramors, he
called attention to the mistake being made and
was brushed aside. Hewas, iz substaance, ejected
from the penitentiary.

*A prisoner has some rights. A seantense of
five years meana a gontiasuous sentence, unless
interrupted by escape, violation of parols, or
some fault of the primoner, and he cannot be re-
quired to serve it in installments, Certainly
a prisoner should have his ochance to re-sstablish
himself and live down his past. Yet, under the
striot rule contended for by the warden, a pris-
oneY ssntenced toc Tive years might be relessed
in & year; pioked up & year latesr to Serve threes
moathe, and so0 on ad libitum, with the result
that he 1s left without even & hope of beating
his way back, It is our eonelusion that whers
A prisoner is discharged frox a penal inastlitu-
tion, without any contributing fault on his part,
and without vioclatien of oconditions of parols,
that his sentence continues to run while he i
&t liberty."

~) Ses alsc Alborl v, U, 1., 07 Ped. {84) 43 . S. ¥. Xarrin,
BR7 Ted, 3143 18 C. J. p. 1330, Reo. 3124,

Answering the rirat part of your question, it is
our opinion that Alexander's Texan sentencss have been run-
aing sinos the sconvict's delivery to Oklahoma and he should
::hfizon sredit accordingly, with propsr allowanes for good

Yior.

¥e now addraaa ourselves to the sessond pmrt of
your question, Article £166z-1, Vernon's Annotatsd Civil
Statutes, reads a3 follows:

“when a prigoner is entitled to a d&ischarge
from prison, he or sha shall be furnished with
a written or printed discharge from the manager,
with seal affixed, signed by the manager, giving
prisonar's name, date Of sentence, £rom what doun~
ty sentenced, amount of ocomxutation received, ir
any, the trade he has learned, if aay, his pro-
fioiency in same, and such desoription as may be
prastioable, Such discharged perscn shall be fur-
nlshed with » decent outfit of citizen's clothing
of good quality and fit, and two sults of under-
wear; and when a person and/or convict setually
ssrves over one yesar, he shall redeive Fifty Dol-
lars {$50.00) in wmoney in addition to any woney
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hold to his or her coredit, provided that if a
person and/or conviot does not astually serve
one ysar flat tims, he shall not receive Pifty
Dollars {$€0.00); but in lieu thereof a pesrseon
serving lass than one year actual time shall
recalve Twenty-five (325.00) Dollars in money

in addition to any money held to his Qr her
eredit and ‘a decent outfit of oitizents sloth-
ing of good cuality and fit and two suits of
underwear, provided that if the actual tinme
servel exaeeds tern (l10) ywars, the sux of =zoney
ahall de leventy-rfive Dollars ($75.00), and ir
the actual time served axscesds twenty zSO} Yesars,
the sum of woney shall be One Hundred Coliars
(4100,00). 43 fer ma may be practicable the
krison Board may authorize a areation of a Bu-
reau ror the purpose of plecing discharged prias-
onelrs in ocnneotion with employment, provided
aush will not ba an extra expenes to the I'rise
on Systew."

If counting oontinuous service sinoe April 18,
1935, with oredit, if sny, acoruing for commutation earned
and gvertime befure loaving Texas, Roy rlexander's sentenqes
have expired, then the State owes him the fifty dollars dis-
oharge mouey provided to be p&id by the above statuts.
Yours very truly

ATTORNYY GENERAL OF TEXAS

vl PG

tlsnn T, lLewls
ASslstant
GRL LM

This opinion has been oonaidersd in conference,

approved, and ordered recorded.
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GERALD C, MANN
ATTORNRY GENERAL OF TRXAS



