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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GErALD C. MANN
ATTORNEY GRENERAL

Honorable ¥W. B. Baker

County Attorney

Coleman County

Coleman, Texas yd

Dear Sir:

Opinion No. O~

Re: Distr Clerk -- \Fees of
office -- dismissal in vaoe-

on under Artidle 2089, R.

s on the docket
defendant has

answers, in wvagtion, by en-
he dooket, in substanca. now ocomes

after paying all costs of suit in-
gigned by plaintiffts Attorneys with-
g'to the clerk a dollar for the act of

:s;tion and where the dsfendant has not an-
swared,

“Our Distriet Clerk has construed that Arti-
cle to mean that she is entitled, under the
above eircumstances, to charge a dollar the same
ag if the case had been dismiszged in Court and
an order and judgment entered just like during
term time,

O COMMUNICATION 18 TO BE CONSTRUED AS A OEPARTMENTAL OPINION UNLEES APPROVED mY THE ATTORNEY ONNERAL OR FIAST AGSSISTANT
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"It is my contention that where it is dis-
missed, or discontinued, in vecation, under the
above faots, that the Clerk would not be entitled
to charge anything for the dismissal.™

15 Tex. Juris., dismissael, discontinuance and
non~guit, Section 8, pp. 242, 243, reads ss follows:

»§ 8, In Vacation.

"*The plaintiff may enter a discontinuance
on the docket in vecation, in any suit whsrein
the defendant has not answered, on the paymant
of all costs that have accrued therson,?

"This statute, which has been in effect
with little modification since very early times,
glves to the plaintiff, upon pasyment of costs,
an unqualified right, irf the defendant has not
angwered, to dismiss the suit, without any ac-
tion of the Judge, No order of court is neces-
s8ary. VWhen an<awgswer has been filed the sguit
may not be dismissed in vacation, even by entry
on the docket and payment of costs.

"Ag we have seen in an earlier artiocle,
the entry of a dismissal by an attorney is pre-
sumed to be authoriged. The following entry
has therefore been held to be sufficient al.
though the statute states that the 'plaintiffs
may enter a discontinnance on the docket!:

*"'0n the __ day of , in vacation,
the defendants , not Baving answered here-
in, the plainti¥fs enter this their discon-
tinuance and dismissal of this suit; all costs
that have acerued having been paid by plaintiffs,

Ittys. for rlaintiftia'e

Article 3927, Revised Civil Statutes of Texas,
lists the fees to which district clerks are entitled to
receive in civil suits, ' There 18 no fee listed in this
Article for a dismissal, or discontinuance undey Article
2089; we are unable to £ind anywhere any authority which
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would authorize the district clerk to charge a fee under
Article 2089. We find in Article 3927 that the c¢lerk is
entitled to One Dollar for each final judgment.

"A Judgment is the final consideration
and termination of a& court of competent juris-
diction upon the matters submitted to 1t in an
action or proceeding.* Fort wWorth Acid words
v. §ity of Fort Worth, 248 S. W, 822, 824,
Words & Phrases, 3 Ed.,, Vol. 4, p. 607,

"Generally ~- the courts construe strict-
ly statutes prescribing fees, and reject im-
Plications as to the fixing of fees and the
officers who are to receive them. . .™ & Tex.
Juris., Clerks of Court, Yees aor Compensation,
Section 20, p. 250.

It is the opinion of this Department that the
action of plaintiff ir entering a discontinuance on the
docket in vacation in a suit wherein the defendant had
not answered and the paylng of all costs that had asccru-
ed thereon, would not be a judgment.

You are, therefors, respectfully advised that
it is the opinion of this Department that under the facte
stated in your letter, where the plaintiff enters a dis-
continuance on the docket in vacation, in a2 suit wherein
the defendant has not answered, and where the plaintifs
had paid all costs that have accrued thereon, that the
distriot clerk would not be entitled to charge a fee of
One Dollar for a final Jjudgment, and that the clerk would
not bde entitled to charge anything for the dismissal.,

Trusting that this satisfactorily answers your
inquiry, we are

Very truly yours
4TTOFNEY GENERAL OF TEXAS

w Y Pavms
APPROVEDAUG 18, 1939 . Wm. J. Panning
M,

Assistant
- -ATTORNEY GENERAL QF TEXAS :

QPINION
COMMITTEE

BY.

CHAIRMAN



