OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GamALD C. MANN
‘mm GENERAL

Game, Fish ané Oyster Comuission
Austin, Texas

Attention: MNr. H, D. ?5ggen

Dear Sir: Opinion Wo. 0-A285
Re: Yersons, firms or torporations
require& to hpld fi;h And oyster

dealers lice related
mnatters,
‘) as
are herein stated has been recelived it.

: : ing orders for
edible aquatde pred & when :ai’

" 5/fish and oyster dealers
d{ots were s0ld prior to en-
he” cargo?

s a\person, firm or corporation who
- ble/ aquatie products from outaside
5 stdte, /to oconsumers within the etate,

upo drs Yoceived before entering Texas, en«
titled to resell, in Texas, such products, as
may be ‘used by the customer, w thoux a fish

and ayst;f dealers license?

*4, 15 a rish and oyster dealers license
transferrable when the business t¢o which it was
issued ohanges ownarsh?g? Also, s a fish and
oyster dealers license tranaferrable to a new
business location under ths seame ownership?®”

NO COMMUNICATION 1§ TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE A'I'I'ORNE\-' GENERAL OR FIRST ASSISTANT
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You inform us that you refer to the various 1li-
censes roquired by article 934a of the Fensl Code,

article 9%4a of the Yenal Code reads in part as
follows: :

“Se¢. 1, The following words, terms and
phrases used 1n this iet are hereby defined as
follows: ‘

"{a) A 'Commsrcial Fisherman' is any per-
son who takXes flish or oysters or shrizp or other edibdble
aguatic products from the waters of this State,
for pay, or for the purposc of sale, barter or
exchange.

"{b) 4 *Wholesale Fish Dealer' is any per=
son engaged in the business of buying for the
purpose of sellling, canning, preserving or pro-
cessing, or buying for the purpose of handling
for shipments or sale, fish or oysters or shrimp
or other ¢commercial edible aquatic products, to
Retall Fish Dealers, and/or to Fotels, Restau-
rants or Carfes and to the Consuzer.

"{c) 4 'Retall Tish Dealer' is any person
engaged in the business of buying for the pur-
pose of selling either fresh or frozen edible
aguatic products to the consumer,

"(d) A 'Bait Dealer! is any person engaged
in the business of selling either ninnows, fish,
sbrimp or other aguatic products, for fish bait,

"(e} A 'Fish Gulde' is any person who
operates a boat for pay or anything of value, in
accompanying or transporting any person engaged
in £ishing in the watera of this Stats.

w(f) t'Terson'! shall include the plural as
well as the singular, as the case demands, and
shall ineclude individuals, partnerships, assocla-~
tions and corporations.

"(g) ‘'Population' is determined as shown
by the last or any subsequent Federal Census.

"Iicense required

"Sec, 2, Before any person in this State
shall engage in the business of a 'Commercial
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Fisherman', 'Wholesale Fish Dealert, 'Retail
pealer', *Balt Dealert', *Fish Guide'; or use

or operate a shrimp trawl, net or seine, oys-
ter dredge, bout or skiff, for the purpose of
catching or taking eany edible aguatic life
from the waters of this State for pay, barter,
sale or exchange, iLhe proper license provided
for in this .ot privileging them so to do shall
rirst be procured by such person from the Gane,
Fish and Oyster Commission of Texas or from one
of 1ts authorized agecnts.

"liacense fees

"Ssc, 3, The licenses and the fees to be
pald for the same are hereby provided for in
this Aot and are as follows:

»), Commeroial Fishermen's lLicense, fee
Three Dollars (33)}.

"2, Wholesale Fish Dealers'! License, fee
fgr e?ch place of business, Two Eundred Dollars

"2.a, Wholesale Truck Dealers' Fish License,
fee for each truck, One Hundred Dollars ($100).

n3, {a) Retall Fish Dealers' License, fece
Three Dollars (£3) for each place of business in
each city or town of less than seven thousand,
five hundred (7,500) population.

"(h) Retail Fish Dealers! License, fee Ten
Dollars {310) for cach place of business in each
¢ity or town of not less than seven thousand,
five hundred (7,500) and not more than forty
thousand {40,000) population.

*{6) TRotail Fish Vemlers*® License fee Fif-
teen Dollars {115) for each place of business in
each ¢ity or town of more than forty thousand
(40,000) population,

"(d) Retall Oyster Dealers! License, per-
mitting the sale of oysters only, fee Flve Dol=-
lars (35) for each place of business in each olty
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or tovn of more than seven thousand, five hund-
red (7,500} vopulation. The sale of any fresh
or frozen edible zquatic products, other than
oysters, by a relail fish dealer posscssing the
license noned in this subsection, shall consti--
tute a vieolation of this iAct,

"{g)}) Hetall Dealers'! Truck License, pore

tting the sale of edible agquatic products from
a uotor vehicle to consumers only, foe Twenty-
five Dollars (4285) for esch truck; provided the
owner of any retail fish dealers' license issued
sincoe Jeptember 1, 1934, for a place of businass
in a city or town of more than five thousand
(5,000) population, shall be entitled -to a rebate
on the sane when said owner of such license shall
furnish the Game, Fish and Oyster Cormission a
clain sworn to for scid amount. When such claim
1s found to be correct and is approved by the -
Executive Secretary of said Commisslon, same
shall be paid out of any noneys avallatle in the
State ‘reesury upon warrant issued by the State

Conptroller,

%4, Bailt Dealers' License, fee Two Dollars
{32} for each place of business, ,

*5, (a) Shrimp Trawl License, for each
boat operating or towing a trawl not more than
ten (10) feet in width at the mouth, and not
more than twenty (£0) feet in length, fee Tvwe

Dollars (32).

v{p} Shrimp Trawl License, for each boat
operating or towing a trawl more than ten {10)
feet wide at' its mouth or more than twenty (20)
feet in length, fee Fifteen Dollars (§15);
wvhich said license shall permit the usc of a
'try net' as auxiliary to said trawl.

¢, Seine or Net License, to be of motal,
for and to be firmly attached to ecch one hun-
dred {(100) feet or fraction thereof, foe Cnec Dol-
lar (1) for each one hundred (100} feect of the

length thereof.

. “pProvided, no license shall be lssued for
any seine or net longer than elghteen hundred
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(1800) fest, and also provided that after the
passage of this Act no license shall be issued
for any seine or net, the meshes of vhich are
less than one and one-half (1) inches from
knot to knot,

"7, Fish Boat License, for boatsrequippad
with a motor of any kind or with sails, fee
Three Dollars (343). . '

"8, Okiff License, for boat propelled by
oars or poles, to be of metal and Tirnmly attach-
ed to skiff, fee One Dollar (§1),

*Q, Oyster Dredge License, fee Fifteen
Dollars ($15).

*10. Fish Gulde License, fee Two Dollars (&2).

vll, PFlace of business, as used in this act,
shall include the place where orders for aquatic
products are received, or where aquatic products
are sold, and if sold from a vehicle, the wvehicle
on which, or from which such aquatic produocts are
s0ld, shall constitute a place of business. The
license shall at all times be publicly displaved
by the dealer in his plece of tusiness so as to
be easily seen by the public and the employees of
the Game, Flsh and Oyster Commission. ind if any
aquatio products are transported for the purpose
of sale in any vehicle the license recguired of
such dealer shall be displayed inside of such ve-
hicle. Frovided that no person shall bring into
this State any equatic products and in this State
offer same for sale without procuring the license
required for such a transaction by a dealer in
this St¢ate, and the fact that such aquatic products
were caught in another State shall not entitle the

erson claiming to have caught them to sell same
n this State es a commercial fisherman.”

Article 934a, Fenal Code, supra, among other things,
Provides that no person shall engage in the business of re-
tail) dealer in either fresh or frozen edible aquatic products
without procuring a license from the Game, Fish and Oyster
Commission; and that the licensee shall pay an annual tex of
Three Dollars in any city or town of less than 5,000 population,
Ten Dollars in any city or town of not less than 5,000 and not
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more Uhan 40,000 population, and Twenty Dollars in any city
or town of more than 40,000 populatlion; and the failure to
pay the tax and procure the required license shall consti-
tute a misdemeanor for which the person offending may be
punished by a fine of not less than Ten nor more than Two
HBundred Dollars, Also the Act provides that no person shall
engage in the business of wholesale dealer of fish, oysters,
shrinp, or other commercial edible aquatic produets without
paying an annual tax of Two Hundred Dollars and procuring a
license from the Game, Fish and Oyster Commission; and that
failure to pay the tax and procure the license shall consti-
tute a misdemsanor punishable as in the case of a retail
dealer. The pertinent definitions set forth in the Aot are
as follows: '

"4 tWholesale Fish Dealer' is any person
engaged in the business of buying for the pur-
pose of selling, canning, preserving or pro-
cessing, or buying for the purpose of handling
for shipments or sale, fish or oysters or shrimp
or other commercial edible aquatic products, to
Retail Fish Dealers, and/or to Hotels, Restau-
rants or Cafes and to the Consumer.

"A 'Retail Fish Dealer' is any person
engaged in the business of buying for the pur-
pose of selling either fresh or frozen edible
aquatic products to the consumer."

It is clear from a reading of the definitions of
dealers that one who confines his business to selling to
the consumer 1s required to pay the tax provided for retail
dealers, and that the amount of such tax is determined by
the population of the city or town in which the ocoupation
is pursued. It is true that the wholesale dealer is permitted
to sell to the consumer. However, when he has paid the tax
required of wholesale dealers he is authorlzed to extend his
cperations, For example, in addition to selling the consumer,
he may buy for the purpose of canning and may buy for the
Jurpose of selling to retall dealers. For the privilege of
¢xtending his operations beyond those of a retall dealer, he
peys a higher tax. (Ex parte Mehlman, 75 3. W. (24) 689;
Greiner vs, State, 75 S. W. (2d) 1110},

Article 7055 and 7056, Vernon's Civil Statutes
Teads as follows:



Geme, Fish and Oyster Comm., Attention: Iir. H. D. Dodgen,

Page 7

"Art. 7055, Any person, firm, corporation,
or assoclation of persons, who shall be the le-
gal owvners or holders of any unexpired occupa-
tion licengse lssued in accordance with the laws
of this State, may transfer the same on the books
of the officer by whom the same was issued.

"Art. 7056. The assignee or purchaser of
such unexpired occupation license shall be gu-
thorized to pursue such occupation under such
unexpired license for and during the unexpired
term thereof, provided that such assignee or pur-
chaser shall, before following such oocupation,
comply in all other respects with the -require-
ments of the law provided for in the original
applications for such licenses., Nothing in this
law shall be so construed as to authorize two orx
more persons, firms, corporations or associations
of persons to follow the same ocoupation under
one license at the same time. Whenever any per-
don, firm, corporation or assoclation of persons
Tollowing an occupation shall be closed out by
legal process, the occupation license shall be
deemed an asset of sald person, firm, corpora-
tion or association of persons, and sold as
other property belonging to said person, firm,
corporation, or association; and the purchaser
thereof shall have the right to pursue the oc-
cupation named in said license, oxr transfer it
t0 any other perscn; provided, such occupation
license shall under no circumstances be trans-
ferred more than one time." '

Ordinarily a license is a mere persopal privilege

which may not be assigned., But by express provisions of the

above quoted statute an unexpired occupation tax license is
transgferrable one time. A fallure to comply with a provi-
sion of statute directing the transfer of a license to be

recorded on the books of the officer who issues it does not
void the transfer as between the parties, such a provision

being not for their benefit but for that of the state.

The

assignee of a license aequires the seme right that his as-
signor had to pursue the occupation during the unexpired

portion of the term; but an attempt to make a second trans-
fer in contravention of an express provision of the law will

367
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bve nugatory. Ses Tex. Jur. Vol. 27, p. 905.

The case of Asher v. Texas, 128 U. 5. 129, holds
that a state law exacting a license tax to enable a person
vithin the state, to sollcecit orders and meke sales there
for & person who is residing within another state, 18 repug-
nant to that clause of the Constitution of the United States
vhich gives Congress the pover to regulate commerce among
the several states, and is void.

The case of Fumert v, klssouri, 156 U. &, 298 holds
that & statute of the state, by which peddlers of goods, go-
ing from place to place within the state to sell them, are
reculred, under a penaliy, to take out and pey for license,
and which makes no disceriminatlion between residents or pro-
ducts of the state and those of another state, 1a not, as to
peddlers of goods previcusly sent to them by manufacturers in
other states, repugnant to the grant by the Constitution to
Congress of the power t¢ regulate commerce emong the seversal
states, Also see the cages of Xx parte Overstreet, 46 3. VW,
g825; Crenshaw v. Arkanses, 227 U. S, 389; Baces v. State of
Loulsiana, 232 U. S. 334; G.F. & C. Rallway Company, 2 Tex. 217,

In view of the foregolng authorities you are re-
spectfully advised that it is the oplnion of this department
that any person, firm or corporation engaged in the business
of soliciting and/or accepting orders for edible aguatic pro-
.Cuets when such products are to be shipped or delivered frox
another state to the purchaser in this state is not required
tohave g fish dealerts license., Rut if a person, firm or
corporation engaged 1n the business of & "wholesale fish deal-
er" or "retall fish dealer", as these terms are defined by
the statute, has an agent or representative stationed at &
place, other than the main place of business of such person,
firm, or corporation, and who solicits and/or mccepts orders
for aguatic products to be sold and/or delivered by his
Irincipal to the purchaser within this state, such an agent
or ropressentative would not be required to have &8 fish deal-
er's license, but his principal must have an additional 1i-
tense for the "place of business" of the agent, as required
by Cubsection 11, Section 3, of Article 934a, Yowever, if
ansgent of the dealer has no established "place of business"
where orders for aquatic products ars received, but travels
from e¢ity to city soliciting orders for aquatic products to
be delivered by his vrincipal, neithsr he nor his principal
¥ould bs reguired to have a dealer's llcense by reason of such
ugency,
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In reply to your second question, you are advised

that if edible aquatic products are rerely delivered by motor

vehicle from outside the State of Texas and no sale is made
within the state, such person would not be recquired to have

a license,

Your third question 1s answered in the nsgative.

In reply to your fourth gquestion, you are furthsr

advised that such license may be transferred one time,

the business to which 1t was issued changes ownershilp,

that such licenses are transferrable to a new business

cation under the same ownership any timo, rrovided the

utes is complied with regarding fees pertaining thereto
tovms or cities of different populations,

when
and
10~
stat-
in

Trusting that the foregoling answers your inquiriles,

it

we remain
Yours very truly
ATTORNEY GLNERAL OF TEXAS
- i Ardell williams
wiam ATTDOVEDNOV 24, 1939 Assistant
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ATTORNEY GRLEKAL OF THEXAS



