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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable ¢rville o, Carpsater

Chairmen ané %xecutive Direector

Texas Unemploymont Compensation Commission
Auatin, Texas

Deer Sir: Opinion Ho., 0-1£9(C
Let Are agentz of oertain olass in
the omployment—of the Pouthwestern

1ife Insurshge Conpany us provided

determining whether such age

39

weatern iLife Insurance Cotpany '- provided by our Toxas Uhug.lor-'

ment Compensation statuts

£xti ~b, Esotion 17 (g} (313},

e have studied the ocduple }J& submitted Lo uﬂ. and
T, : Pully the relationship exfsting
" rn Life Inswrancs Company and Zam Pondron,
%:a :f;nt. as indidgted by oop of) thoir contract gubmitted in
. e,

o0itiesn ixas, uih braneh offices are mer superviasion of
the oompa: b, brapéh ingers. ‘The agerts are &% 1ibvearty te
svail thexpolves or rﬂot spages in theoss offices 1if they desire;

s Wb
In eitien whe granch of: looa are not saintained the company
dons not furnish any type of office or pay any office axpense
for the agents, but if they have such spade thay furnish iV at
thesir own axponse.

iem &0 do so and maintain thelir own offices.
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1f the agezt furnishes his own office he may carry the
company's name on that office door if he 4esires, but he is not
required to by the company, end this 1s also true of listings
ir telephone directories.

The agent using suoh company offices as are first men-

1
tioned are not restricted solely to the transsction of company
busineas thereln, »¢ long as his use cof it doss not intarfere
with the company's business., Of course, 4f he furnishes his own
oitioe. he 18 at libverty to uee it in any menncr that ke cees
ric, :

Agents are not required to keep any record whataocever
in connection with the company’'s business. They are required to
report to ths compapy ¢aly on the forms submitted in connection
with thelir outstanding policles.

The ageant is not required to produce & miniwum volume
of buainess. However, if the business producsed by any main agent
is deexed Ly the company insurflalent to Justify the continusnce
of the oontract, the contract is terminated.

No agent i¢ required to, in sny manner, aceount for his
time, nor is he required to cover any apecified territory essign-
od to hiz at any time, :

The egont is not required to follow up any information
turnished bim by the company, but the company does, when possidle
and feasidble, furnish to its agents such orastion in the pos~
session of the compeny which may increasc company business.

The sgents are not required to investigate claims or
to take any aotion whatzoever in oonneotion with claims,

The ocmpany does not Sponsor &ales campalgns, and in
connection therewith offor prizaes und bonusss as a spegisl in-
ducement Lo ngents to inoresass thelir individual produetion.

Agents are not allowed drawing aecocounts for aﬂvnhoos
agalnst unearned sommissions, But in soms few meritoricus cases
the company will ssalist its agents by making them direct losns.

Agents are perritted to sdvertise in their own name
without submittiag the copy %o the company. EHowever, if the
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coxpany's neze eppears in the advertising copy, the sgent l1g
required to submit the ocopy to tho company for its approval be-~
fore it 1s published. This requirement is made in order that
the compeny may be sesursd that no misrepresentation or mislead-
ing statement is published in oonncotion with fte business.

Agents are prohibited frozx entering the service of
any other iife insursnce coxpany or tsking spplieation for {nsur-
ance with any other life insureance company without the written
consent of the company. Agents, howsver, are psrmitted to
.execute brokerage contracts for the placing of legitimate surplus
pusiness with othsr companies. _

Agents may solicit business in such manner as thay desire,
and the contracts of the compery and the rules govern the
agenoy organization do not permit the company $0 prescribe rules
and regulations governing the smanner in which the sgents solicit
businces and carry on their activity. The sgents may come and
g0 a& thay plesse, end are not direeted or oontrolled as to whom
they ohsll scliecit for insurance, nor as to the mannsr in which
they maks such solicitation.

The sgents are not required to spend s fixed amount of
time snd work on the production of 1ife uranos business.

And the company does not furnish agsnts means of trans-
portation nor exercise control over the means of transportation
selscted by suoh agants. Any expense for transportation is
that of the agents. ‘

The 1iadility of Southwestern lLife Insurance Company for
unemployzent taxes upon wages paid to Senm Pondrom and agests
serving under like contiracts depends upon an application of the
perticular facts prssent te the portinent provisions of our law.

Article 5281-b-17 (g} (1) reads as follaws:

“:Employment! subjeot to the other provielons of
this sub-gzestion, mesns service, inoluding service
in interstate commerae, porformed for wages or under
any ocontxact of hire, written or oral, express or ip-
plisd, provided that eny servicee performed by an
individual for wages shall bs desmed to be employment
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subject to this set unlessas and yntil it is shown to
the gatisfaction of the Commission that suoh indi-
vidual hes been and will coaticue to be free froW
control or directicn over the performance of suol
services, both under his contracet of service and

in faotv."

%e cannot escape the sonclueion that the Legislature
{ntended and thet we should conaider and posaibly apply the com~
sonn law principles as laid down in our ssater and servant cases
in detsraining whethar "such individuel has been and will con-
tinue to be free rrom control or direction over the perforsance of
suolk service, both under this contraot of service and in faot.“

An examipnation of the suthorities of cther stgtes upon
this subject discloses opinione from the Supreme Court of Colerado,
Connecaticut, lNorth Carclina, Weashingtor snd ¥ississippi upon
the construction of our or a similar definition of “employment®
with relation to the Unemployment Compensation law,. '

4 recapituletion of the employsent ties upon this
agont disoloses that as en individusl, Sam Pondrom, the agent,
agreeas to engage in the solieftation of insurance, upon & 6o~
mispion basis. He is the judge of the method, the masnsr, the
time snd the extent of the partiocular solicitation. If be at
times uses the company's office a8 a convenience, this is not
essential to erffricient salesmanship of insuranee. If he uses
cartaiz booka, forme, and dlanks furnished by the ocompany, this,
too, but in the interest of convenience; it does not affeet the
ssgentisl status of the insuranes socllicitor. Ee may, snd
doss, with the conzent cof the imsurapnce eompany, engage in
acme othsr business or vocation, thus dsvot only & part of
his time to the writing of insurance. Such control as ia oxer-
cined over him by the company is not 4irect, but only such
general supsrvision sz 15 reguired by the compsny in determin-
ing the quality end quantity of the insurance which it accepts
for coverage. He is not instructed as Yo what persons to sollieit
but persons of his territory he may work eaoh d4ay or at any time,
nor he is required to report to any company office as to how he
spends his tims or liow mueh of his time is devoled to the ocom~
pany's business. ¥e fail to see that deteiled superviaion and
4ireot control which is essentisl to the master - servant rela-
tfonship here.

We learn from the opinlon of Chief Justice kaltbrie
of the Supreme Court of Conneetieut isn ¥. %, Life Ina. Co. Vs,
Tons, 4 Atl. (24) 640, that iz approximately twenty-nine of the
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states and the Pistriot of Columbie, where statutes similer

to ours have bgoen adopted, either by specifio statutory exemp-
tion or administrative ruling, life insurance agents compeansated
by commissions are exempted. There are, however, five states
holding that they are within the statute. %e know frox cocllat-
eral information that prior to the 1939 amendmsnt of Article
5221-b, Vernon's Revised Civil 5Statutes, the Texas Unemploy-
aent Compensation Commisasion had ensoted a regulation exempting
insurance companies Irom coverage under the Act. The 19039
amsndment has provided & new definition of "employment.,*

The Supreme Court of the State of Colored¢ in Imdus-
trial Cormission vs, Korthwestern kutual Life Insuranecs Co.,
88 Pac. (24) 560, in facts closely akin to these found hare
held that the agents were servants of the insursnce company and
were in "employmenti® of the company. 4 conourring decision is
found in the case of Ynemployment Compensation Commission va.
Jefferson 5. L. Ins. Co., 2 S, E, (24) 584 (Rorth Carolina
Suprexe Court). Eowever, we consider the dissenting opinion
of Justioce Bernhill of the Korth Carolins Suprems Court a much
stronger and more logical opinion. ¥e are able to differen~
tiate our conzlusion from that in the two ocases above mentioned,
for the resason that in both of those states the statute ditfcrl
from our Texes statute in its definition of “exployment.”

The distinetion 14 made botwean servants and indepsndent
contraotors in the He-statemsnt of the law of Agency, “"Inde-
pendent Contractor,” p. 485. We think it most appropriate to
thes solution of our question when it says, "An agent who is
not subjeot to control ag to© the manner in which he performs
the acts which eonstitute the exeoution of his agency 18 in a
sinilar relation to the prineipal as to such conduct as one
who agrees only to accomplish mere physical results, For the
purpeose of datermining liadility, thay are both 1ndepond¢nt eon-
tragtors . . " .

The control of the physieal conduet of the ipdividual
is present in the ¢ase of a servant, dbut lecking in the case of
an independent eontracter. Carter Publications, Ine. vs. Davis,
(Tex. Civ. App.) 68 3, %. {24) 640. when the will of the em-
Ployer is represented only sm to the result of the work and
not as to the means by which it is ocarried out or the detalils
involved iu its performancs, the person rendering the servioce
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is en independent coatractor. lLone !ter Gas Co. vs, Kelly,

46 C. ¥, (24) 658; and =se snnotstions in £0 A. L. it. 684¢;

19 A. L. R. 838, ie recognigze tha fact that theso ceses are
prinoipally casas Iinvolving tort liability of the eaployer for
the acte of an independent contraoctor or servant.

in the osse ¢of the inswrancs sgonte under considera-~
tionn, in our opinion, that necessary degree of control over
the pbysicel conduct of the sgents is lacking to constitute him
s servant, In effeot, the insurance company gives him s manual
of ipnstruotions as to the manner of preparing snd riling appli-
cations, but thereafter relies almost entirely upon the desire
of the agent for commissions as a sufficlent motivating rorce
to keep the agent al:yrt to new prospects.

Ve mlso call ettention to the faet that the agents
must da licensed, not by the insurance company, but by the
State of Texns indicating to us thet the state treats the oocou-
pation. of scliclting insurence &5 2 business independent of the
cozpany the agent nay represent. The Ynsurance Commissioner,
rather than the ocompany, determines the qualifications and moral
sharsoter of the agent. If the Insurance Coamissioner revokes
his license, his agenecy is sutomaticnlly terminated.

-Qur construction of the ianterpretation to be given
Seotion 17 (g) {1).4n this instenos is not without precedent.
Undex faocts similar to the present factual situstion, the
Treasury Department of the United Siates has refused to extend
the coverage to inolude the .agente of insurence companies. ¥we
are aware of the difference in the language of the Federal
fooial Sescurity Act and the Texas Unemployment Compensation
lsw,. BHowever, those rulings are pertinent and are ontitled to
consideration in srriving at a propor eonstruction of our Act.
¥o, also, reslize that each ruling must depand on the feats
surrounding the relationship batween the company and egent.

In the case of liorthwestern Futuel Iife Insaurende
Company vs. Tone, 4 atl, (B4) 840, the Supreme Court of Conneo~
tiout applied the master - servant and independent consractor
test of the company's control of the egents. They, too, 414
not think that commiseion sgents of a life insurance ¢cmpany
were in the "exployment™ of the ocompany as that term 1s defined
in tbe Connecticut statute. ¥For other good discussione of the
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independent contractor and mester - servent reiationship in
upemployrent compenzation matters, see teshington Eecorder
publishing Co. ve. Ernet, 91 Psc. (24) 718; Texas Co. vs.
¥heeless, ot al, 187 So. 880,

You are, therefore, advised that under the facts
submitted to us that the agent, Sam Pondrom, and all ageats
under &8 like contract with the Southwestern lLife Insursnce
Company are not in the “exployment® of that company as thet
term 1¢ defined in Articls B22l-b, Saection 17, Sudbsection
{g) (1), Vernon's Revised Civil Statutes, 1925,

Yours very truly
ATTORNREY GERERAL CF TEXIAS
By //(M,wv/

¥aorris Hod
hsalstant

MEH
APPROVEDJAN 24, 1940

ATTCRNZY GELLZTLT, OF TEXAS




