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Swyth ix 198Z, end by the terms of his will ané the terms
of Ltke will of his wife {¥rs, E. BE. Smyth), who died
several years gfter her hustand, title beceme vosted fn
fifteon different helirs, with the intersst of the differ-
ent ownere nrylns frox 4/126ths to 16/126ths, The execu-
tors of the I, G, and urs. ¥, B, Suyth kstgtes recently
executed deeds to tle helrs evidcno:ns their respective
interests. Two of the hoirs eare now able to pay their
proporticnate part of the delinquent taxes znd gave re-~
guseted & receipt. In other words, one of the heirs of

J. 6. and E, B, Syyth desires to pay 16/120ths of the total
taxes and a.nother heir 7/126ths, the fraotion in sach
instance being the entire interest of the taxpayer in eand
1o the property.

*The guestion now i16: *Does cur local Tax Collector
have the right and authority to issue receipts to thess
two taxpayers for the peyemeant of their rractionsl porticons
of the taxes owing?*™

By your lettsr of aungust 30, 1939, supplementary to the
wbove letter, you point out the rozmm additional faots that
#3e pertinent to 'chi.a qmauon.

*In an effort to meke my lstter to you more sasily
mdmtooﬁ I aupplomnt the same with the following faetes

¥Js Go Smyth died June 8, 1918, after which the L
exequbora of his estats sxecuted deeds to various individe
ual Meru; his wife, Epsie Belle Smyth, died prior to

1930, whereupon, her executors exegutod a deed of
rt.uim in'thet year, that fs in 1950. Thersafter, frem
931 through 1938, the property wse rendered dy L. M.

Scyth es ¥, G, gxyth Xatate, although meither the vatiite

of 4. O, ﬂmh nor his wita #ie Belle's ostate had any

intereet in the property ss {t Bad eall been divided emcng
the holrs, and none of the taxes acsrusd while ¢ither of

these two estates bad sny interest in tha prowﬂ-r..

*ly letter to yon stated a partiticn am bed
trecentlyt been executcd while in feot £t wss exeeuted in
.19%0 as above stated. Stated briefly, the question is; .
*Can the owner of an undivided lntarut tn a trset & land
pay the taxss owing against suck undivided intarest where
the taxpayor never randersd such iatiarest but throughout
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the years the ;roperty hes bLeen resndered and carried on
the tax rolle in the name of an estate, although, the
owvper of the undivided interset had & recorded dead to
his undivided interest end the eatate in the nams of
- which it (the whole property) was rendared hed no inter~
est in the propzrty?' The owners of the undivided
intsrest nover rendered their interest.”

_ _ We tiink 1t may be promised that in Texas taxes are anssased
individuals by reason of their ownership of property reather than
the resl sstate itself, regardlaas of ownership. The atatutes
governing the assessmeant and ocollection of taxes eo indicate, Article
1181, Revived Clvil Statutes, providing, in this oconnection, as fol-

Lows! )

*A£1]l property shall be liated for texatiocn between
January lst and April 30th of esch yelr, when reguired
by the assessor, with roferende to thse gmtit* held or
owned ou the fira y ¢ nnur{ % Vhe year for w _
ThIs property is required to be listod or rendered. Any
P riy purchassd or ucquired on the lst day of January

1 bs listed by or for the person purchasing or et= -
‘quiring 1¢.,%{Undersooring ours) : :

) - Argiaole 7158, Revised Civil Statutes, {r_oviua for the

‘ﬁﬂ.ins or randition of‘ property for taxetion, either by the owner
' ﬁuhuvumn 1) or by his agent or attorney. {subdivision £)., article

171, Revised Civil Statutes, providea that "All yroalk-proporty sub-
Seet t0 taxation shall de ssscssed ta‘-th;‘ % ners thereof in the
waner harein provided, ocls Yi1VE, Hevie il Etetutes,
Atovides that *All taxes upon real mporet shell be g lien upon
ioh property until the seme shall have been paid.” This lakt -
tute is merely declaratory of Artisls 8, Saction 15, Constitution
¥ Texas, providing that “the amnual eassespment made dpon landed
yfoperty -shall ‘be & specisl . lien therson.™ - | '

¥e think this review of the statutes gontrolliing the

A4gessment of taxse upon reql estate in Texas, carries ccnvistion

$hat such assessmsnt im to and ageinet the cwner of realty rether
© Shan, as in some Jurisdictions, merely against the real estate -
ltu.{r, rogardless of ownership, .Cf course, we 4o not mean to say
by this that the conmtitutional end statutory tax lien upon reslty
4008 not follow the property regardless of subsequent ownership,
Mt we marely make the point here that ad valorem taxss srs sa#sess~
i%le to and payabls by the owner of such property as of Januery let

any given year, and the lien arisas from such assssammnt,
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%ith this {n view it becomes necessary tc determine, fror
the faots submitted, just who was the ownor of the real property

in questilon during the yesrs 1831 to 1938, when Lhe taxes socrued,
¥e think all right, title, interest and e¢state in and to the two- :
gtory brick store building in the City of Uvelde veeted in the
.devisoss under the last will and testament of J. G, Smyth and hie
wife, Epsie Belle Sxyth, vho died respectively in 1915 snd 1930,

y reason of the probate of these wills end the exchange end re-
eording of partition deeds by and between the devisess thereunder,
‘all prior to the assessment and aocruel of the taxes involved in
‘the instant case we say that taxes for sach of sugh years should
have been listed and rendered by the various devisces, a2 owners,
or upon their fallure to do this, by the tax assessor in accordancc
with the foregoing statutes,

: ¥We recogunize that Article 71568 (6), levised Civil Statutes,
provides that the property of a deceased person ghall be listed and
rondered for taxation by the executor or administrator of such
estate, but this bas no application hercbecause nejither the estate
of 7. G, Emyth nor thet of hie wife, Epsis Belle Sryth, held the
property in cuestion during the years 1931-1938, These two estates
‘had Been long oclosed, and title to the property had vested in the
various beneficiaries of such sstate as above outlined, It is
genierally held that land which brs been devised may and must be ]
sssgused to the devisees and not to the heirs or the estate of de~
oedent. State v, ¥New Fugland Box Co., 10 K, Z. 049; Talbot v,
Juhaditants of ¥esley, 100 4. 937; Tobin v, Gilleapie, £5 K., E, 883
Towler v, Campbell, 59 K. ¥, 185, '

. But the feot that the property in guestion was mistakenl
liated and yendered for taxation by L. M., &Emyth in the name of J, G,
Sxyth Esatate will not vitiate or in any mspner affect the assessxzent
of this groporty for texes during the years 1$31-19858, bLecause
Articles 717)1, Revised Civil Etatutes, provides that: *"no assessment
of real property shall be considered illegal by reason of the saume
not being listed or sssesaed in the neme of the owner or owners
thereof.* Turning upon this statute, it was held in the case of
Young, et al vs, City of Harshall, 199 &, ®%. 1180, that an improper
assessment against property in the name of a deceased person was
valid as against sudbsequent purohasers from the heirs,

Having @etermined that tho assessment of taxes involved here
is not invalid despite the fact that it was erronecusly made in the
name of en estate which had no interest therein, rather than in the
namo of the verious devisse~owners thereof, end bearing in wmind the
soncept of ad valorem taxetion in Texae as being sesessable to the
Owner of property as of the lst day of January of eny given year, we
pass now to & consideration of the effect of the undivided nature
of the ownership involved here upon the question presented.
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I the respective undivided interests of the variocus
devisess in and tc the property in question, had been separately
sssessed, then the right to pay orly texes acoruing during the years
1931-1938 sgainst tieir raspeotive undivided interest would have
been olear under the principle of law snnounced in Richie v, koore,
£49 S, ¥, 72 and other osses. The Supreme Court, in the case cited,
held that sn owner or his sssigns who hed separately rendered and
valued eight percels of land for taxation, was entitled to oompel
the tax e¢ollsctlor to socept, snd issue & revcsipt for, the taxes on
any onc parcel, since the lien attached, under the present Constitu-
tion and laws, against esck lot separately valued and assessed, for
the smount ol taxes on that lot alone. While this case involved
ownership of the entire fee of a tract rather than undivided
interests therein, we think, in principle, the vwner of sn undivided
interest in land whiok has been separately rondered and assessed,
would be entitled to pay taxes on that intereat alons and not de
reguired to pay on the entire tresct, §

But in the cace before us the taxpayer is nttcrting.ﬁ'
right to pay such part of the delinquent taxes for the yearslifdl-
1928 upon the real property involved, as his undivided interest
therein bears to the whole tract, without having such tax assessed
sgeinst his undivided interest dut rather azsessed upon the whole
tract. Until the enactment of House Bill No. 440, p. E£57, Regular
Secalon, 42od leglalature, amendatory of Article Y872, Revis
€4vil Etetutes, we are of the opinion that this could not bLa done.
However, it appears that the lagislature recognized this eontingeney
of separate and unpartiticned interests in a tract of land, renferod
snd assessed s= & whole, by the addition to Article 7272, ﬁevilo&
Livil Stetutes, of the following langusgel _

"o « » provided, however, that any person, inaluding
& lienholder, baving an interest in property against whieh
thera are taxes which hes desn included in an eassesament
with other property may pay the proportionate part of the
taxes against his property without being required to pay
any other texes inocluded in the aggesament, If the parties
gt interest cannot agree with the Tax Colleoctor upon the
axount of taxes to be apportioned to each piece of property
then the Comzissioners' Court shall make & falr apportion-
ment of the taxes, end the payment of the taxes on a part
of the property according to such apportionment will rslieve
it from liebility for the payment of any of the other taxes
inoiuded in the sesessment} and further providing, however,
that the provision herein, whereby the taxes againsat a

- 427
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piece of property may be apportioned, shall apply to
taxes due any district, munioipality or other subdivision
of the State, and in the event the parties at interest
cannot agree to an sapportionment of the taxes then the
Board of Commissioners having authority over the asgesa-
gent and equalization of such taxes, shall make the ap-
portionment in-the manner herein provided.”

%e think the language of the foregoing statute is broad -
enough to inelude undivided interests in property included in one
rendition and assessment as well separste or partitioned trasots or
parcels thorein, sc as to be applicable to the instant cese end ai-
40k any owner of an undivided interest in property to pay his pro~
porticpnate part of the totel taxes thereon.

But we wish to stress the faet that this would not he our
holding if the undivided interest in this tract or parcel of real
estate had beoen acquired subsequent to the year in which the assess-
ment wes made upon the whole trsot end the taxes sscrusd thereon, and
oonsequently this opinion presents no conflict with opinien 0-085 ‘
by this Department, directed to you. Whers an intereat in resl
eoptate, whether undivided or in severalty is acquired sudbseguently
to the assessment of the entire tract of which such intersst is a
part,; Article 7272, as amended, Eevised Cfivil Etatutes, s not
applicable and no right exists in the holder of sush interest to pay
is fractional or proportionste part of the taxes assessed agaiust
g&;gghola trect, Thia question is fully discussed in Opinion Ro.

L ]

, The instant opinion is supported by the opinion of this
Department of date, December §, 1931, by then Assistent Attorney
.General ¥. 0, MoKinsmey to Honorsble Geo. H, Sheppard, Comptroller
*of Public Acoounts, eopy of mshich we enclose for your convenienoce,

Trusting the foregoing fully answers your inquiry, we ere

Youre very truly

AN
Pat X, uﬂ“. axr,
Assistant
PR N

APFROVEDSEP 30, 1939
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