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GERALD C, MANN
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Er. in. J. Tusker
!.noutin Secretary
Tisk and Oynter Commission

mtil Tezas | ~——_ |
Dear Xr. Tusker: w

astitutes pollution
9 by sowage from

xgest R1, requeat
tunt and uttiu out eerta

nar :ido, h nct nud for
» Grinking, or demestie purposes,
os of atout ten miles from the
plant, the dayou sonverges with another
» Sie wsters of whish are sonetinmes used
1 stook, drh.ung. and domestioc purposes,
20 oyste ds or \at g pl.;cu;

bathing places loos sear the eonfluence of
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She bayou with the fresh water stream.

"During the raiuny seascn, the sewape
ant b{-{:uu sewage lirootiy intc the

you without any treatasat. Parties ia
sharge of She plant explain that this is ne-
oessary bessuse equipment is not seffieieat
%0 handle the flow when it 15 sugnented by
surfase wvaters”. (Underseoring ours).

~ In Shis sonnsction, you ask the follewing
questionst ,

3+ *"Under the adove conditions, would
the municipslity be guilty of pollut a
.:%13 waterwvay under artiocle 498 P, €.,
? .

8. "¥Would a representative of the Came,
Fish and Oyster C saion have authority te
f£ile a eomplaint against the Superintendent
of the disposal plant if he haz good reasoa
%0 belisve the law is bdeing vislated?”

The pertineant parts of Article 698, Vernoa's
Annotated Pensl Code are as follows:

*It shall be unlawful for any !crtu. £irm
er sorperation, private or municipal ¢o pollute

eny water course or other gubnc body of water
e » o} pProvided, however provision
of this bill shall mot affect any muaiolpal
eorporation situated on s waters at " is to
cag when E;Ei Egdo ebbs an ows such water
course; provided, however, that mo sity loocated
on the tide water sheall alsoharge or permit Lo be
&ischerged sewage, oll or any oEBQr effluents
Htc fublio tide waters of this State when such
charge w come a menace to or endangers
e oyster beds or fish
wher suc scAarge becomes & monacse
®athing pleces in sush water, W
She tection of fish and oysters,
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the Oame, PFish and Oyster Commissiomer, er
his d&sputlies, may have hrudiotion il the
safercemsnt of this ohapter. !;olat%g;
of eany of the provisions of this shapter
shall d»e 8 of aot less than
oas hund ollars 2ot more than sme

thousand 4dollers, ¥hean the effense shall
have beea oo-nm e o ¥y a munfeipel nrp;‘

Tour mstton taken Sogether slearly indieate

- that the pellutioa you are iaterested in is oaly thet

for whick a representstive of the Gene, Fizh anéd Oyster
Comnission owia file & sompleint, Br its terms, S
above artiecle suthorizes the Came, Fish ani Oyczter GCom-
mizscioner or his deputies %0 enfores same "1z 90 far as
41t sencerns the protection of fizh and eysters.” It
does mot authorizs him or his deputics to enforoe its
rovisions in so far as they make it a erime 40 “menmace
dathing places in such waters”, Neithar does Arti-
¢le 4018, Yeraon's R, C, 8. of !oxu. 1925, which éde~
fines the pevers and duties of the Commissionsr, give
Aln or bhis deputies power to enforee seid artiele 12
00 far as it soncerns hath laces] nor, is be ghu
such power by law, im our opiniem. Therefure, ia
answering your questions, we will aot oonuaor the
faots stated By you, with regerd to the loeation er
absence of dething beaches on the dayom,

The sontrolling facts steted you m that
a oisy, which we aszums to Yo & munieipa mrs ioa, d4ie-
sharges sexrage from its 4ispossa)l plant iato
which {t is located and ia which Bayou, the tide ohn
end flowsi and, that Tlargely dus $o the conditions srested
by the plant”, thor- is no fish 11fe ia the diate vi-
init From thes: fsots we must determine whather oF not,
t.he lenguage of the Statute, the eyster dels and
ruh life in ths bayom are menasced or sndangerst, sines
te menace and endanger sams eonstlitules Eﬁ gravanen of
the Qtf.n..p
It 1is & familiar raule of statutory sonstruction
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that words wsed by the Legisleture in a statute are to
be given sheir uinal meeaaing, unless that seening is
shaded or chamged By the manner inm whieh they are used
ia the particular statute} expressed another way, the
rule $» that ®pords of e statute are ascordsd the
meaning that somports with She legislative inteat*,

39 Tex. Jur. 194. That rule, we think, is ap-lieadle
to the worids menancs and sadanger, Absent She defimition
of these derms by the eourts, we rely wpon their defi-
aitions as found {m Wedster’s Unadridged Dietliecamary,
There api::u $c be mo reason here for extealing or
restriocting their meeaing deyond this matural impert.
Olfiver v, Stste, 144 8, ¥, 804,

Tou say thare §s mo fish 1life 4in the "immsdiate
visinity” of the 2isposal plant, dtmt that it is present
at a 4istanee four six miles dowastream, Ve eannot
tell frem your stetemeats fust oxeotly how far eway from
She 4isposal plaat the £ish 1life is mom-existeat in the
stream as & result of disshargs of the sewage, but sinoe
She statute does act ultl.ngelh betwesn degrees of
"senasing and endengeriag” £ish life, we &0 Bot oOB-~
sider that material.,

3% 1s our senclusion, based u your statement
that there is o fish 1ife in the fmmediate vicinity of
the disposal plent and possidly for e distance of four
miles from the plant, }_;rq;f due to the oondition erested
!lz' the elaa‘. that the f'is ) ged an angere
a e dayou is being pelluted anﬁ that Eﬁ eity
reforred $o0 by you is guilty of the offense defimed in
sald Article $98, supra. To resch $his eonclusion, we have
assumod that there would be fish life in the dayou in the
immediste vicinity of the diasposal plamt and detwesn the
dispossl plant and the point where such fish life does
exist, dut for the discharge sf sewnge as described by
gou., This assnmption Seems reasonable and p r, in view
of your statements. Thersfore, it is the opinion of this
departaent, and you are go ldviud, that the answer te
your first question 1s ia the affirmative,

Coming to your segond question, Article €96
quoted herein, supra, provides who shall de held guilty
and sudjeet %o ,m-‘nnt in ease of a violation of its
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terms by a munieipal eorperation, mamely, the mayer

sid sach member of the Board of Aldermen or Commission.
It dees mot imclude the Superintendent of She disposal
plant, 8imee ia Texacs overy psnal offense must be

made such and & punishment previded therefor by statute,
and the superiasendent of the disposal plant has mot deen
made aubjeet S0 punishment for the offense defined ia
Article 698, supra, it is She epinion of this depart-
msent, and you are 80 alviased, t the saswer %0

:;:on: guuuu s in the megative. PFenal Cede, 1925,

. Ths ansver %0 sesdnd question is baned

o3 the sssumption that ths supsrintenient of the eity

dispesal plant is not alse Mayor, or a memder of the

Board of Aldersmen or City Commission, If he were, the

g:oltlol would require further eomsiderstiom, and we
aot answer 1t at this time,

Trusting shat Shis satiafactorily aaswers your
imguiry, we are ‘ :

Yours very truly
ATTORNEY GERERAL OF TEIAS
Jamos ¥oel
Assistant

APPRO SEP 30, 1939

ATTORNEY GENERAL OF TEXAS



