OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNLEY GENERAL

Sounty Attorney
Taylor Sounty
Abilene, Texas

Dear 8ir:

Opinion ¥o. 0-130
Re: Article 20
Statutes of

: Your request for opinicn has been redeivel dy
‘shis department, We guote L youxr letter as owst
'Rorcronoc is naa toy opinion No.
0-~1144 Re: -Is the éounby . s sntitled t0 &

org” the plaintirrs

3.00 Lo in & eivil"
oati

smissed the suit in
- s Tiled and pays the so

before an answer

1n sonnscbion with any opin-
‘dnd X\ will de frank to admit

iw X have besn able to
Aound in the adove num-
‘ Y quates statutory authority
been ungile, as your Mr. ¥m. J.
the above numbered opinion, was unadle
.sion on this question. |

suit was filed in the County Court
38.  Citation 4uly issued on the
the citations delivered to the
record Tor Plaintiff. This case was
pust tXe Judge's dooket at the August term 1938
and eontinuoa from term to term: The e¢ltation
Bas not been returned. Mo answer has been filed
by the defendent. ©On the 29th day of June, A. D.,
1939, this sutt was requested diasmissed dy the
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attorney of record for Plaintiff, and his re-
quest was granted and an order entered signed
»y the Jjudge disnissing the case.

. "The terms of the Oounty Court of Taylor
County begin on the third Mondey of February,
April, Jume, August, Octoder and Decembder.

Rach term eontinmuing until the Baturday preced-
ing the bdeginning of the next term. The eounty
eourt of Taylor County is mever in vacation dut
is alwvays in session. All cases in which c{ta-
tion has bean issued are placed on the Judge's
docket for the emsuing Serm.

“{1) If one or more temms have passed mnd
no service had on ths defendant and nc answer
filed, san eause be dimmissed {(as in vaocation)
by the plaintiff without paying thae fee to the
founty Judge for a finel order of disposition?

®{2) If mervice has been had on ths defen-
dant, sax the plaintiff, prior to the beginning
of the term to whiok ¢itation is returnadble, and
befors answer is flled, dismiss cause without
paying Judge’s fees for final order?

- %"(3) IXIr dae serviece is had on the defendant
but mo action talen by the plaintiff at the term
t0 which sitation 4s returnable and noe answer
is filed by the defendant, cen the plaintirs
subsequently dismiss such cause {as in vaocation)
without paying the Judge's fes for final ordert”

Artiele 2089, Revised Civil Btatutes of Texas,
reads as fTollows: -

- "The plaintiff may enter a disecontinuancs
on the dooket in vaeation, in sny suit wherein
the defendant has not answered, on the payment
of all costs that have acerued thereon.”

1S5 Texas Jurisprudence, Dismissal, Discontinuance
and Non-Suit, S8estion §, pages 2,2-3, read as :ollowa:

#*The plaintiff may enter a &iscontinuance
on the dosket in vacation, in any muit wherein
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the defendant has not answered, on the pay-.
mant of all costs that have accried thereon.'

*"This statute, whick has desn in effect
with 1ittle modirication sincs very early
times, gives to the plaintiff, upon payment
of costs, an unqualifried right, if the defen-
dant has not snswered, to dismiss the sutt,
without any action of the Judge. No order of
eourt is necessary. When an answer has bsen fil-
od the suit may not bs dismissed $n vacation,
avo: by entry on ths dockst and payment of
eosts.

A "As we have seen in an earlisr artiecle,
the sntry of a dismissal by an nttornoI is
presumed to be authorized. The following entry
has therefore desn hald to be surricient =zl-
though the statute states that the 'plaintirs
WAY enter a discontinnance on the docket.':

*t0n the 4ay of s in vacation,
the defendants , not having answered
herein, the pla 8 - enter thias

their discontinuance u_ﬂ'ﬁnﬂ;ni oF this
suit; all costs that have accrued having been
paid by plaintifts,

Attys. for Flaintiffs.'™

The term "vacation™ has desen defined in many
manners by the courts. We quote froam 66 Corpus Juris, Sec-
tion §, pages 393-4, as follows:

*It has been said that the word does not
have a fixed and definite, or a wsll ascer-
tained, fixed, single, unvarying, technical
meaning, dut that, when determining the mesan-
ing of the word inm legislation relating to the
courts, must depends upon the purpose, soope,
subject matter, and the nessssity; or the sur-
rounding oircumstances, of ths law im which the word
is used....In 1ts legal or strict technical
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senss, and in relating to sourts, the word
has deaen defined as meaning all the time,
or that period of time, between the end of
one terx and ths beginning of ancther; the
interim commencing immedin.ely affer one
term and ending at the ococamencing of the
next; the time detwasen terms. The word has
been descrided as the correlative of "tera™;
and it has been said that as a general ruls,
vacation imports adsence of power; snd oper-
stes as & suspension of all contsntiocus
business except &s regards injunctions amd

- matters of urgenoy."”

%We call your attention to ths case of Accousi vs,
Stowers, 83 SW 1104-5, whersin the following language is

used:
"The yery meaning of ths term ‘vacation™
11ed 1% a oour% Izpobts an absence of
- - ent or grant interiocu-
al orders. megns ‘4 vaocatlon;
vold; Intermisaion of a atated em-
ployment, '* (Underscoring ours)

We call your attention to the cass of Cornalius

vs. Xarly, 2, SwW (24) 759, whers the following language
is used:

"Plaintifrf 444 not undertake to 4ismiss tha
case in vacation and before appearance day as
he might have done under R. 8. 1925, ATT. 2089,
without an order of oourt. The motion to dis-
niss was made after s part of the defendants
answered and after sppearance day.* (Under-
scoring ours) (in EEEI cass the defendant vas
eited to apyear) .

The case of Cl rson Mercantile Co. vs. First
Natiohal Bank of Mesquit i, (Tex. Civ. App.) 283 5W 205

holds that & dismissal ¢ a gearnishment sulit prior to
tera t0 which writ was returnable was dismissal In

vacation. s quote from sald case a8 Tollows!

»Thé first proposition is that the
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dismissal was at a prior term of the eourt
and that the same sould not be set aside,
sxcept in an equitable aetion brought for
that purpose. The reeord does not disclose
whether the eounty eeurt of Bosque County
was in session on Beptember 15th, 1925, or not.
The writ of garnisheent in this ecase was made
returnable on the 19th day of October, 1925,
and resited that said date was the beginning
of the next regular term of said court. The
disnisssl wnder vonsideretion was therefore

beling ar appearancs ease o sa ¢ er Serm,

we think the motion to set said dismissal aside
and reinstate the case could be properly hsard
‘at suoch Serm." (Underseoring ours) °

On Novembe>r Ath, 1927, this department in an
‘opimion written by Hon. H, Grady Chandler, Assistant
Attorney Gensrel, addressed to Hon, ¥at Benton, passed
upon a question similar to the quertion raised in your
1atter. We quote from this opinion as follows:

»You are advised that Artiele 2089 pro-

-yides for diseontinusnce of s suit on the docket
4n vacation.--Under this statuts, the plaintirf
or his attorney, may before the term of eourd.
‘%0 whioch' the-suit Is returnable make a notation
on the T1lia dooket that the same 14 disnissed and
pay all costs acorued up to this time. In sueh
sases, it is not necessary for the judge to make
any ordsr and, therefore, the case is not fimally
disposed of by the judge, and, of course, he is
not sntitled to any fec. -

"Therefore, you are advised that my letter of
June lith, 1927, intended to apply only to cases
that were dismissed at a term of the sourt »y
the juige, and was not intended to apply to ocases
disnizsed under Artiolot:089i : ioiue;uiu, at:or
a term of sourt epens, e plain 088 RO
bave suthority topd:llniu by virtue of Article 2089, amd
the case can only be dismissed by the judge, and it
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is in sueh eases that the Judge where he
actually entered the order dismissing the
case that he is entitled to receive the fee
providod for by Artiocle 2936." (Undoruoring

Fo e |
wu;-c,

We enclose hsrewith a eopy of Opinion No. 0-11i4
of this department. .

Ths suthorities upen thess gquestions are meager,
We havo hat sonaiderable dirfionlty in answering these
questions, XNowever, it is the opinion of this department
that 1t ‘was the intention of the Legislature in passing
Artiele 2089, supra, to provide a simple, sxpeditious and
inexpersive method whereby a plaintiff eould disnuiss his
suit under the eonditicns outlined by seid artiocle without
the neosssity of seouring a julgaent of dismissal from the
sourt. We feel that this statute should de vonstrued in
such manner as to give sffect to e ovident utontion of
tho I.ogi slature. : ' '

We are thereroro ot tho opinion that your first
end ucand quutiom lhonld ln amercd n the affirmative.

- 'ith rcrcrcnec to your third quution, under
tho facte stated therein, you are respectfully advised
that during term time the dismissal mmst be mede by the
County Judge end that the &iscontinuance on the dooket
3y plaintiff may be made at such time, if any, as is not
*term time™ of the court,

rruating that thi- sntitfnotoruy answers your
Muiry, we ars

“Yours very truly.
ATTORNREY CENERAL OF TEXAS

By :
Wm. J. Fanning
- Assistant
WELAW . :
GXRALD C. MANR _
ATTORNEY GENERAL OF TEXAS "APPROVED
OPINION
COMMITTEE -
BY B. W. B.

CHATRMAN



