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ATSTIY, TIRXAS

ATTORNEY TIMNENAL

Hon, R, T Huomioutt
County Auditor

Val Verde County
Del Rlo, Texas

Dear 3ir;

Opinion No, 9-1318

Re: Whether ex offiocio son~
pensation paid %0 a
sheriff ia regarded as
fees of office and
should bs so scnsidered
in the annual fee rapers;
other related quastions
pertaining teo ths annual
fes report of a sounty
officer,

Tour letter of Luﬁ.-t g2, mibmits for an epinieon
from this department the following guestiony

_ ®1. Under the paragraph permitting tha
Commissioners! Court to allow ths sheriff ef
a county an ex officio sompensation in iieu
of fees not -goeiﬁuuy provided for, ars
we not gorrect in assuming that such ex offi-
cio compensation is properly regerded as fees
of office, and should be 30 eonsidered in the
sannual fees report?

"2, At the ecleae of a ysar's work should
not all fess socllected during the following
rn- be subject %o the provision relating te

fees sarned in prier years'y -

3. Should an officer who claims to have
overpald sxcess fees dwring the past yesars de
permitted to deduct such an amount from the
surrent fees, or should such a slaim de pre-
sented to the Commissioners! Cowrt and by thenm
be decided? Or, 1if not satisfactery, be sar-
ried on to the proper channel?® '
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We wish $¢ thank yeu feor your supplemental let-
ter under date eof October 17th vharein you clarify thes
above stated guestions,

In eonnection with your request Nuxber One, you
refer to Article 3034, Revised Civil Statutes, 1925, with
the following ecoments:

"We have sonzidered that the ex-officie
compensation herein provided for sonstituted
fees of office in 1ileu of those not specifisal-
lhprovidod for, The application is better
41lustrated {n the case of a sheriff sarming
in 1037 fees of $1400,00 and being paid an ex-
offielic sompensation of $1000, making a
total earning for the year eof tzioo.oo, (the
maximm provided for wnder Art. 36883.). The
next year, 1938, he collests $600.00 fees
sarned during 190%7.

"Should the $1000,00 ex-offieclec sompen-
sation not be considered 'fees of offioce
the sheriff would be entitled to retain ail
of the $600,00 as that would mot put him in
excess of ths $3000,00 provided for in the
second paragraph of Art, 3801;

"1In counties eontaining 85,000 er
less inhabitants, District and County offi-
cors named herein shall retain one rd of
such excess fess until such one third, Se-
ther with the unts spegified in Article
S amounts to $3,000.004" .

_ As to quutim Number Two, we quote from youwr
letter as fellowsy

It has been our eontention that the
officers mnnual fee report, showing the
total compensation received for the year,
should be held as the basis amount in de-
termining whethsr or not fess oollectked in



Hon. R: T. Bumniecutt, page S

following years are excess fees. Should ex-
officio compensaticn not be eslassed as fess
of office, the officer is entitled te reopen
his past year's report and add suvbseguent
collections to enly a part of it,"

Clarifying your question Number Three, we quote
as followag

"The Sheriff of this sounty sollected
$3,005.40 as fees of office during 1636, XHe
pald nto the sounty the sum of $5.40 as ex-
asas fess, ‘ :

*In 1937, he sollected §781.85 fees sarned
in 10358, which smount would be dus the county
wder Ars. 3892, (being in excess of $3,000,00
for the year 1936). The shuriff contends that
Quring 19034 and 1935 he did not collect his full
$3,000.00 and he retained $580,35 to cover the
deficit in those two ysars, notwithstanding the
fees were esarned in 1936. Can the sarnings ef
1936 be retained for & deficit in prior yearst"

Article 390354, Revised Civil Statutes, 1925, rxro-
viden: .

"Sheriffs ahall also receiva the follow-
ing compenzation: ' :

*l., Por all proceas Lissued from the
Supreme Court or Courta of Civil Appeals, and
served by them, the same fess as are allowed
then for simllar service upon process Lssued
from ths distriet sourt. :

*2, For sumoning jurera in district and
sounty couris, serving all slection notices,
notices to oversesrs of roads and doing all
other publie businesz not otherwise provided
for, not sxceeding one thousand dollars per
annum to be fixed the commissicners court
at the same time othar sx-officio salaries
are fixed, and to be paid out of the general



Hon. R, T. Bunniocut%, page ¢

funds of the eountys provided, that mo sush
ex-officio salary lﬁn.u be n.io_ud any
sheriff who had received tha meximm salary
allowed by law,*

Article 3895, Revised Oivil Btatutes of 19285,
a8 amended, provides: -

®rhe Commissionera' Court is hereby de~
barred from allowing sompensation for ex-
officlio services to county officiala shen the
sonpensation and excess fees wvhich they are
allowed to retain ghall reach the maxiwmm xo-
vided for in this chapter, In cases where
the eompensation and excess fees which the
officers are allowed to retain zhall not reach
the maximvm provided for in this chapter, the
Comuissioners' Court shall allow ecompensation
for sx officlio services when, in their jJudg-
ment, such ¢ nsation is necessary, provided,
such compsnsation for ex officlo services
allowed shall not inerease the sompensation of
ths official beyond the maximum of gsompensation
and excess fees allowed to b retained b{h!.:.tn
under this shapter. Mrovided, however, t ox
efficio herein authorized shall be allewed only
after an epportunity for a public he and
enly upon the affirmative vote at least [ 1)
mexbers eof the Comnissionera! Court.”

Artiele 38968, Revised Civil Btatutes, ss amended,
provides that each d.tllri.et, sounty and preeinct officer
shall kesp & correct statement of all fees earned by him
and all sums coming into his hands as deposits for eosts,
‘together with all trust funds, fees of office and sommis-
sions in & book or in books to be provided him for such
purpose, snd further provides it shall be the duty of thw
county auditor in counties having a county anditor to an-
nuzlly examine ths books and asccoumis of such officers
and in sounties having no eccunty aunditor, it shall be {'.h.
duty of the Commissioners! Court to make the examinatien
of said books and accounta.

Article 3897, Revised 0ivil Statutes, as amended,
providss:

¥Zach aistrict, county and precinet of-
ficer, at the close of each fisecal year (Decen-
bor aiit) shall make $o the distriect sourt of
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the county in which he resides s sworn state-
ment in triplicate {on forms designed and
approved by the State Auditor) a upz of which
stetement shall be forwarded to the Btate
Auditor by the slerk of the d.%ntr:lot_ sourt

of said county within t'h!,rtgl 30) days after
the same has Deen filed in his effice, and

one eopy to be filed with the eounty audltor,
if any; otherwise said sopy ahall be filed
with Commissioners' Court. Sald report
shall show the amouni of all fees, sommizsions
and eompsnsations whatever earnsd dy sald of-~
ficer during the fiscal year; and secondly,
shall show the amount of fees, comissions snd
ecmpensations ecollected By him during ithe
fiscal year; thirdly, sald report shall eon-
tain sn Ltemised atalement of all fees,
somuissions and gsompensations earned during
the fiscal ysar which were not collected,
Sogether with the name of the party ewing said
fees, sommissions and compensations # & &%

We would also call your attention te cths latter

wmphn of Article 3891, Revised Civil Statutes, as
ame '

. which providesn:

*A11 current fees sarned and sollected

H offlcera named in Article 3883, during any

scal yemr in excess of the maximns and sx-
cess owed by this Act, end for their
sorvices and for the services of their depu-
ties and assistants and authorised expenses,
together with all delinguent fees ecoliected
and not used as provided in Article 3892, or
used to pay salaries of deputies and assfstants
;;h;g g::rcx:g' rau are T:..nlutricion:&lhul be

o oun (1Y in goun

where ths exsess lgrund._ T i i

"aaa

"The ¢ nsations, limitaticns and maxi-
wmums hsrein d in this Act for officers
shall include and apply to all officers men-
tioned herein in each and every sounty of this
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State, and 1t 1s heredby declared to de the
tntention of ths Legislsture that the pro-
visions of this Aet shall apply to each of
ssid officers, and any special er general
law inconsistent ;uh thelp?ga!..:n;.:n::ot
13 haredby expressiy repeale

thp's'u:,uyprb: inzondltcnt wvith this Ast,

*The compensation, limitations and maxi-
muns hearein fixed shali aise apply to all fees
and gcompensation whatscever sellected by sald
efficers in their efficial sapacity, whether
accountable as fees of effice wnder the pre-
sent law, and any law, general or special, %o
the contrery 1s hareby expressly repealsd.
The enly kind and sharaster of compsnsation
sxenpt from the proviasions of thias Act shall
be rewards received by Sheriffs for apprehsn-
sion of eriminals or fugitivea from Justice
and for the rescovery of atolsn preperty, énd
moneys received by County Judges and Justices
of the Pepos for performing marriage care-
monies, which sum shall not be accountsable fLeor
::rad mt.roq_uirod o be reported as fees of
fiece, ;

Article 3892, Revised Civil 3Statutes, as amended,
yovidest '

®Any officer mentioned in this Chapter
who does not eocllect ths maximum amownt of
his fees for any fiscal year and who reports
delinguent fess for that year, shall be en~
titled to retaln, wvhen ocllected, such part
~of sauch delinquent fees as is -ufﬁ.oiont to
cormplete the maximum gompensation authorized
by Articles 3883, 3883-A, and 3886 fer the
Year in which doiinqmt fees where sharged,
and alsc retain the amount of excess fees
authorized by law, and the remsinder of 8o~
linquent fees for that fiscal year shall be
paid as herein provided for when ecllected}
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provided, the provisions ef this Article shall
not apply to any officer after one year from
the date he eeases to hold the office to which
any delinguent fee i3 dus, and in the event

the officer earning the fees that are delin-
quent has not collected the same within swelve
months aftsr he esases to hold the efriee,

the amount of fees eollected shall de pald in-
to the eownty tresswry. PMovided, however,
thet nothing in this Act precludes the payment
of ex afficio fees in asscordance with Title 61
of the Revised givil Statutes of Texss, 1985,
as part of the maximum sompensation, f‘rov!.dod,
that nnilchmgo made in this article by this
Act shall not apply to fees heretofore earnsd,”

It 18 apparent from the provisions of Articls
~ 8898, supra, that any authorized eompensation for ex~
officio services, incl such sums authorized to be
allowed the mrirr wnder Article 3934, suprs, eould not
Yo allowed o increase the compensation of the official
beyond the maximum of compensation and exceas fees ale
lowed to be retained by him,

_ In your first question, we assume that the sher-
1£f earned in 1937 ever and above the axpenses of his
office and salaries of deputies, not only the $1400,00
vhich was reported collected, dut the additiocnal sum of
$800.00 which was reported in 1937 as uncollected, Under
this stats of facts, and $35,000.00 be the total amount

of compensation the sheriff gould legally receive for the
' ar of 1937, you are advised that since he on].{heotloctod
1400,00 &n fees, he may legally retain all of the $#600,00
of delinguent fees earned by him in 1937, but collected in
1938. These two sums make a total of nniy $2,000,00, 1in
fees sarnsd and eollected for that zalr and aince, under
the statute, he might retain $£400,00 without divi with
the county, he may retsin the $2,000.00. The $1,000,00
paid to him as ex officlo ocompensation for sald year, to-
gether with the $1400,00 and the $600.00 made his total
Sompensation $3,000,00, the limit he could receive for said
year. Should the sherier collect any other delingquent fees
earned in 1837, they would belong to the somnty.
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In this sennection, we call your attentien to the
scsc of Anderson Sounty v, Eopkins, 187 8,W. 1019, where
the Court construed the foregoing statutes as eonfained in
VYernon's Sayles Revised Civil Statutes, 1914, being subatan-
$1ally the same as the presant amendments to said articles,
and held that ths semmissionera' comrt was authorised to
allow compensation for ex effisioc services, provided sush
‘gompensation, together with ths total amount of fees re-
tained wnder such statutes 4id not amount to more than the
maximum and excess fees authorised and further that ex-
affiocio fees were not to be regarded as “excess fees, of

whish the efficer san retain only one-third.

' It $a further ouwr opinion, in anawer sv your second
qusstion, that the totel eompensation received for the year
is properly hald as a basis for determining the disposition
of any delinquent fees sarned in prior ysars. :

In snswer 0 your third question, wnder the facts
submitted, 1t is cur epinion that since the sheriff cole
lested nnﬁ retained for his services in 19058 the sum of
£5,000, ihe total amount of compensation the law permitted
him to retain for thet year, the $781.35 collected by him
in 1037, being delinquent fees emrned by him in 1936, bLe-
longs to the sounty. Xo part of such delinquent fees may
be retained by him, nor applied to make up any deficit in
his compensation for the years 1934 or 1035,

In answering your questiens, this opinien is to be
oonstrusd only 4in the light of and as sontrolled dy the
specific facta presented in your supplemental letter to this
dspartment. '

Trusting the abovs answers your questions, ws are

Yours wery truly,

ATTORNEY GRWERAL OF TEXAS

By /s/ ¥m. 3. R.

| Assistant
WIX 1ob/mm ‘
APPROVED NOV, £9, 1939
/s/ Gerkld G, Marn
ATTORNEY GENERAL OF TEXAS
APPROVED

gginlon Coxmittee
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