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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GQErALD C. MANN
ATTORNEY GENERAL

Honorebls Orville S, Carpenter
Chairman and Zxescutive Director

Texas Unemployment Compensation Commission
Austin, Texsas

PDear Sir: Opinion No. 0-13
Re: Construction~af Section

19 {g) (1) of thé Te

Unemploymagnt Compensetion

Your re,uest for an
tion of Section 17 (g) (1)
vised Civil Statutes
has been received
oites the follo

dpon the construe-
s 5221b of the Re~

deparnrent. Your request re-

X binmselfl per-
4 likewise engages

in the cutting end hauling
operstion)”

cn the above stated facts, together with
your statgmeat et your Commiseslion has demanded of i com-
pany that ay contributions under Texas Unemployment Come
pensation Act on wages payable for eervices performed by X
and other individumls for A company; that A company has re-
fused to pay the contribution demended, cleiming that ser-
vices performed by X and other individuals do not constitute
employment under the Act mentionsd; that you have requested
A company to show to the sstlsfaction of the Commission that
the services performed by X snd other individuals 4o not ocon-
stitute enployment, wages for which are subject to contridu-
tfions under the Act, and that A company has failled to make
any showlng after & lapse of more than four monthe time,
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You state your question as follows:

"Under the above state of faots,
does Seotion 19 (g) (1) of the Texes
Unemployment Compensation Aot (Article
5221b-17 (g) (1), Vernon's Texas Civil
Statutes, 1925) operate to make the
services performed by X and the other
individuals, services performsd for
wages, in the employment of the A conm-
pany? Is the Commission, upon institu-
tion of suit by the Attorney General
Tor the collection of ocontributions
from A Compeny, required to make any
showing other than the facts presented
above, together with a statement of
the amount of contributions end pen-
alties sued for? 'In other words, may
the Commission rest its cese upon the
failure of the A compeny to show to
the satisfaoction of the Commission
that X and the other individuals heve
been and will continue to be free
from control or direction over the
performance of thelir services, both
:pder the contraot of service and in

aoctty"

Article 5221b, Seatiom 17 (g) (1), as it now

realds is 88 follows:

» ' EMPLOYMENT subject to the oth~-
er provisions of this subsection,
means gervice, including service in
Interatate commerce, performed for
wages or under any contract of hire,
wrgffon or oral, express or implied,
provided that any services performed
by en individual for wages shall bde
deemed t0o be employment subject to
this Aot unless and until it is
shown to the satisfaotion of the Com-
mission that suoch individual has been
end will continue to be free from con-
trol or direotion over the performance
of suoh services both under his ocon-
tract of service snd in faot."

wArtiole B5221b, Seotion 5 (a),
Payment: On end after January 1,
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1936, contridutions shall accrue and
become payable by each employer for

e¢ach calendar year in which he is

subject to this Act, with respect to
wages payable for emplo;mant occur-
ring daring such calendar year . . .M

Section 7 (a} then requires tnEE

*hil e- loyers
1936, x;LaIe the

subject to the Act shall, after January 1, 1936

contributions as provided by the other portions of the act.

A8 to what persons or firms are liable for contributions

under the Act, we look Tor the definition of employer.

ticle 5221b, Section 17 (f)} (1) end Section 1? (r) (4) de~-

fines employer.

Ar-

"hAny employing unit which for
some portion of a day but not neces-
sarily simultaneously, in each of
twenty (20) different wecka, whether
or not such weeks are or were con-
secutive, within eilther the current
or the preceding calendar year, has
or had in employment eight (8) or
more individuals (irrespective of
whether the same individuals are or
were employed in each such day); . . .

"Any employing unit which to-
gether with one or more other em~
ploying units, is owned or control-~
led (by legally enforceable means or
otherwise} directly or indirectly by
the same interest, or which owns or
conirols one or more other employing
units {(by legally enforceable means
or otherwise), and which, if treated
a8 & glogle unit with such other eam-
ploying unit, would be an employer
under paragr_ph {1) of this subsec-
tion; . . "

we then refer back to Section 19 (g) (1) (article

5221b, 17 (g) (1), Revised Civil Statutes), quoted on page 2
of this opinion, for the definition of the term employment.
The facts recited by your letter do not affirmatively show
that such sarvices are services performed for wages in the
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employment of the A company, nor that same are performed
under a contract of hire. For aught the facts submitted
show, the contract may be for a turnkey job. The law
authorizes you, if you have reason to believe that certain
individuals are employees coming within the requirements

of this particular Act, to permit the employer to present
evidence to your Commission of the true relationship be-
tween A company, X and the other individuals. This you

have attempted to do by requesting the A company to show

to the Commission whether such individuals mentioned in your
letter are employees of the A company. At this jJjunotion, we
comment that in our opinion notice teo the A company given
four months ago to appear and establish the relationship of
the individusls mentioned in your letter appears to us to
have been sufficient time for the A company to have complied
irf it had so desired. ’

You have asked {if the Commission may rest its
case upon the failure of A company to show to the satisfac-
tion of the Commission that X and the other individuals have
been and will continue to be free from control of A.

The 46th Legislature has provided in Article
5221b, Section 12 (é) as follows:

"In the event the Attorney Gen-
eral shall file suit or a claim for
contributions, penalties or interest,
as provided in this act, and attach or
file as an exhibit any report or audit
of such employer, and an affidavit
made by any member of the Texas Unem-
ployment Compensation Commission, or
any representative of the Commkssion,
that the contributions, penalties or
interegt shown to be due by said report
or audit are past dune and unpaid, that
all payments and credits have been al-
lowed, then, unleas the party resisting
the same shall file an answer in the
same form and manner as provided by
Article 3736, Revised Statutes of Texas
of 1925, as amended by Chapter 239,
Acta of the Regular Session of the
Forty-second Leglislature, said Aundit
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or report shall be taken as prima

facie evidence thereof, and the pro-
ceedings of said article are heredy
made applicadble to suits to collect con-

tributions, penalties or fnterest here-
under.*

In view of this suthority, if no answer to the petitiom be
filed and the affidavit meets the requirements of the statutes,

the sworn aocount makes & prima facle case, It will support a
Judgment,

On the other hand if the Commission files a petition
containing a sworn account and a sworn denial is filed by the
defendant there is a burden upon the Commission and its attor-

neys to show more than that A company falled to make any show-
ing before the Commission.

The dofinition of "employing unit®” and "employer"
gives the working basls for determination of liebility., Until
the Commission shows that X and other individuals are perforn-
ing services for A company for wages or under a contraeé¢t of
hire there iz nothing in evidence to sustain a judgment against
A company. ¥e presums that your audit of the books of A com-
pany will show the money or wages it has paid, the number of
persons receiving it and the days or weeks of employment,

There must be s showing of ths facts necessary to
constitute an "employer™ relationship bvefore the court may
Inow if the finding of the Commission is dased upon any evidence.
Lack of such proof would probably result in the courts finding
that the Commission acted arbitrarily in making its finding.
Proof that wages were paid to X for services would be sufficlent
to discharge this burdea of proof as to him, or proof that his
services were performed under & contract of hire, However, the
moere finding that he performed aervices under a eontract would
not be suffioient, since thes contract might be one which would
render him an independent contractor., Since your faot situation
shows neither a payment of wages, nor servioces psrforzed under a
oontract of hire, it does not disclose a prima faols case, and
your question must be answered negatively. The sworn account
would, of course, reflect the amount of contridutions, penaltien
and interest c¢laimed.

1939 Yours very truly
ATTORNEY GENERAL OF TEXAS

By ZQZZQAAlqh,//
MH:RS FATTO 2y GENERA S Assistant




