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Opinion Fumber O~1374

Re: Can the County Treasur
pey cextain items of indebt-
ednesd in h in preferenge

otheXx registered olaims?
¥e are in receipt of :/651 on request of recent

date and quote from your letter ds

ter s8id water and sewerage
' ery stripgent rinancisl
ty, it has become impers-
payment in cash for water

n view of the inabllity of the
3¢ this obligation legally, through
ad maintained thereby, the County
péers' Court passed an order at its regular

teiﬁhi- uly of thia year, requiring payment in sash
out of the Genersl Fund, for water and sewerage ser-

vices, and also, salaery of the Courthouse Janitor,

of #30.00 per month, notwithstanding, that thers is -
an outstanding deficit against the said Genersl Fund.

"Now, the aotion of the Commissioners®' Cours,
under the advice of the writer, was dased upon the
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ecnvictions of that body that it is lawful to

pay the actuel operating expenses of the county,
in cash, from the proper fund, regardless cf any
deflieits, or registered soerip that might be out-
atending, especially, in consideration of the
rressing necessity to meet this emergency; how-
ever, the County Treasurer does not respond to the
crder of the Commissioners* Court, and in conse-
quence thereof, I, as County Attorney, advised

the Treasurer that, under the provisicns of
Article 1709, it was my opinion that he would be
acting within the law in complying with the orders
duly psssed by the Cormissioners' Court in this
case. My advice was submitted to the Treasurer
in writing, but having falled to retaln s copy of
same, I am unsble to give you the benefit of the
wording of my opinion in its entirety, but it was
substantinlly eas outlined above in this paragraph.
Ky advice to the Treasurer, is elsc disregarded,
68 in the case of the order of the Cormissioners'
Court.

"It cecurs to me that the threet and determina-
tion of the City to discontinue the water and sewer
services to the County Courthouse, constitutes an
emergency which duly justifies the course we have
taken, since hundreds of peraons, including Jjuries
end priscners in Jail, all courts end regular county
officlals, together with people from a distance,
patronize the offices of the Courthouse daily.

"Your 2dvice on the following gquestions will be
Tully eyprreciated:

*No.l. Under Article 1709, is it the duty of
the County Treasurer to comply with the order
pessed ty the Commissicners' Court, &s hereln
above outlined?

"No.2. Ir the order of the Commissloners' Court
as above outlined, should be fully complied with
by the County Treasurer, and such order should
be found to be invalid, would the Treasurer be
lisble on his bond, or im any manner whatsoever?



748

Honoruble James A. Guest, page #3

"No. 3. If ap order is passed by the Commis-
sioners' Court, in good faith, 2nd same be-~
comes effective, and leter such order is found
to me 1invelld, if funds of the oounty have been
expended thereunder, and no fraud is shown, who
1s 1liakle and what the penalty?

"No. 4. Iz & County Commissioners' Court in any
rmenner subservient tc the directions of the
County Treasurer, in autherizing the disburse~
mept of county funds for opereting purpose of
the county? o '

"No. 5. In the sbsence of fraud or flagrant vio-
lation of Stete laws, is a County Treasurer justi-
fied in disregarding orders duly paesed by a
Comeissioners® Court'in good faith, for the pur-
pose of promoting the welfere of the county,
wherein such orders require the servioes and co-
oreration of the County Treasurer?”

Yie feel that the rirast important question involved
here i3 the power of the Commissioners' Court to set agide
& portion of the revenue of the county as g fund for the pay-
ment in cash for water, anewerage and janitor servieces for the
County Courthouse, tco be paid in preference over othur regis-
tered indebtedress of the county.

In the case of Howard vs. Henderson County, 116 S, W,
479, Chlef Justice Bond sald:

*The county treasurer, by statute, is the cus-
todian of county funde; and the atetute, Artiocle
1625, n. 5., directs that: ‘kach county tressurer
shrll xeep & well-bound book in which he shell
register all cleims agalnst hls county in the
order of presentation, and if more than one is
presented st the seme time he shall register them
in the order of their date. He shall pay po such
c¢leim or any part thereof, nor shall the seme, or
any part thereof, be received by any officer in
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peyuent of any indebtedness to the county, until
4t has been duly reglstered ic cocordance with
the rrovisions of this title., 4All oleims in ssch
cless shell be peid in the order in which they
are repgistered!y snd, Article 1713, that: 'The
county treesurer shall not pey any xoney out of
the county tressury exeept in pursuence of a
certificete or warrent from socme officer auth-
orized by laow tp issue the same * * %,

“The language of the stetutes 1s plain, the
authority is exolusive and presents no ground
for construction., The county tresasurer is not
authorized to pey cleims eagainat the county,
excent on warraents drawn by some offlcer auth-
orized by lew to issue seame; &nd the commiesfon-
ers' court is without power to bind the county
by contract or otherwise to pey cleims in cash,
without providing some means for such payments,
thereby giving preference in payment over other
registered indebtedness of the ccunty."

The case of Wilkinson vs, Franklin County, et al.,
94 S, W. (24) 1190, holés inpn substance that Article 1825
¢learly provides the corder in which ¢laims drawn against
the County Treasurer are to be paid, and amounts to an
aprropriztion of the funds of the County Treasury.to the
payment of all cleims legally drawn sgainst the several
clegses of funds in the order of their registratior.

Therefore, under this dec¢ision, the order of the
Commissioners! Court of Camp County requiring peyment in
cash cut of the General Fund for weter, sewerage end janitor
gervices, is violstive of Article 1625, Revised Civil Stat-
utes, end is therefore vold,.

In view of the sbove ruling, we feel that it 18 un-
necessary tc enswer further the questions submitted by you.

Very truly yours

LEPFRGTEDOCT 20,.1939

CPINION

COMMITTEE
BY.

CHAIRMAM

Assista




