OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon. W. lLee O'Daniel
Governor of Texas
Austin, Texas

Dear Sir:

Opinion Ro, 0-1402
Re: Per diem, and tiaveling expenses of
members of the State Board of Barber

¥ie have for aokn dgriegt ur letter cf September
26th, in which you ask the/opirion Y 8 department upon
several questions relating\to the gtate’Board of Barber Exam-

iners. These questions willh be“disc
in which they appear

"{1)
duties to

ber spende 2 portion
g ocoupation, is he en-
for that day?*

of fiode ider ths provisions of the law oreating
and pre-cri: ve. 6 duties and powers aof the State Board of

txaminergs will authorize and entitle him to receive
his per dieq o;mpensation for the day in whioh such duty or
service is performed by him, regardless of the length of
time required to perform the service.

Where & statute fixes an officer's campensation
at ¢ certain sum per day, such officer, performing any
subgtantial service on a particular day, has & right to
receive hia per diem compensation for that day, regardless
of the length of time required for the performance of the
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service or duty, OState vs, Hurn, 102 ¥Wash, 328, 172 Fao.
1147, 1 A.L.R. 274 and note.

The statute providing for the compensation of the
members of the State Board of Barber Examiners reads as rol-
lows:

"The ocompensation of the memberzs of the Board
shall be a per diem of Ten ($10.00) Dollars per day
for each day, exclusive of Sunday, when performing
their dutiea at the main office in Austin, Texas,
and Ten ($10.00) Dollars per day, inclusive of Sun-
day, when performing their orricial duties when
away from -the main office in Austin, Texas, and in
addition to the per diem provided for herein, they
shall be entitled to thelr actual traveling expenses,
Each Board member shall zake out, under oath, a
complete itemized statement of the number of days
engaged and the amount of their expenses when pre-
senting same for paynent."

It results from thie provision of the law (a portion
of Section 27 of Article 7342, Vernon's Sayles Revised Civil
Statuteg) that the members of the Board may not reoceive a
per diem for Sunday services performed at the main office in
Austin, Texas, but may receive a per diem for Sunday services
when performing thelr offiociel duties away from the main
office &%t Austin, Texas,

Your third quection reads as follows:

"{8) 1Is & Board Xember who does not attend
the regular monthly Boaerd meeting in Austin entitled
to receive per diem, sven though he performs his
presoribed duties elsewhere?"

The authority of & Board member to receive his
per diem compensation for services performed away from
the main office at Austin, Texas, does not depend upon his
attendance of the monthly msetings of the Board at Austin,
If, on the day that the monthly meeting of the Board is
held in Austin, one of the members should happen to be
performing bhis official duties away from the main office
at Austin, Texas, he will de entitled to his per diem for
that day's service, dut not, of course, to his per dlem
for that day's service away from Austin and also another
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per diem for duties performed at the main offioe in Austin,
Your fourth question reads as follows:

“(4) What authority is required dy the
Comptroller and Treasurer for the payment of
money out of the Stats Board of Barber Examiners
Fund, such money to be used for the payment of
per diem, salaries, and traveling expenses?"

At the outset, we may observe that nelither the
Comptroller nor the Treasurer .has any authority to pay
any money out of the State Board of Barber Examipers Xund,
" exoept such as 1s appropriated out of that fund by the
Legislatare under the terms of the depertmental .appropria-
tion bill. A Bpecial fund is not availadle as such, dut
iz only availeble to the extent of eand within the limita-
tions imposed Dy the general law and the departcmental ap-
propriation bill, Unless, therefore, there is an appropria-
tion for the item for which payment ip requeszted to bve
made, no warrant mey be drawn by the Comptrcller for the
payment of such item,

Claims for the payment of per diem, salaries,
and traveling expenses, out of the appropriation made
for the State Board of Barber Examiners, must, at the out-
eet, be presented to the Comptroller in conformity with
Article 4355, R.C.S5. 1925, as amended, Acts 1931, 42nd
Legislature, p. 400, Ch, 24%, which reads as follows:

"All olaimes and accounts against the State
shall be sudbmitted on forme presoridbed by the
Comptroller and in duplicate, when required bdvy
him, except claims for pensions, and shall be so
prepared as to provide for the entering thereon,
for the use of the Comptroller's Departiment, as
well as other appropriate matters, the following:

"l, Signature of the head of the department
or other person responeible for incurring the
expenditure.

"2, Appropriation number, account number
and fund to be oharged.

"3, Initiels of the person ascertaining if
there are funds avallabdle,
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*4. Initials of the person auditing the
olain.

*5. Rumber and date of warrant issued.

®*6. Initials of the person comparing the
claim and warrant.”

In presenting s c¢laim to the Comptroller for the
issuance of a warrant for per diem and traveling expenses of
Board members, each Board member, in conformity with the pro-
visions of Seotion 27, Artiole 734a, Vernon's Sayles Revised
Civil Stetutes, must make out and present under ocath a com-
Plete itemized statement of the number of days engaged in
the performance of his official duties and ths amount of
his expenses incurred, VWith respeot to all claims for travel-
ing expenses, the following provisions of the rider appended
to Senate Bill 427, Aote of the 46tk Legislature, Regular Ses-
sion, must be observed:

»(f) The following rules shall be observed
by all State .employees in rendering their expense
aoccounts before any expense account shall be paid
from appropristions herein made for traveling ex-
penses:

*l. There nust be a concise statement of
the duties performsd, and the points from which
the employee travels from the designated post aof
duty and all other towns visited and the object
ordsuch vigit and of the spe¢ific expenses incur-
red,

"2. The name of hotel, restaurant, bdoard-
ing or rooming house at which meals and lodging
ars procured shall be given in every case where
a receipt is required under this Act,

*3. The name of the transportation agenoy
ugsed and the coet of the ticket purchased, toge-
ther with a signed receipt for the sane,

*4. Yees, ar tips to waiters on dining ocars,
or at hotels or restaurants, shall not bde paid out
of st‘t. fnndl. ane
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"{§) Exoept as octherwise specifically ex-
empted, the provisions of this Ast shall aleo apply
to departmont heads and nembers of commissions.”

Section (e) of the rider provides:

"All employeea traveling at the expense of
the State are heraby limited to the amount of 34.00
per day expenses for meals anéd lodging; it being
gpecifically provided that the employee shall
cbtain receipts for all amounts expended for all
itens costing in excess of 50¢ each, and shall
file sald receipts with thelr expense accounts,
whigh expense accounts must be duly itenized and
sworn to; and the State Comptroller is heredy ex-
presely prohidbited from paying any expense sgccounts
which are not itemized and sworn to and aoccompan-
ied by receipts as herein provided, It shall
be the duty of the Board of Control of this State
to fumish to all employees of the State covered
in this bill necessary forme for the printing of
such receipte,"

With respect to olalms for the issuence of war-
rants for galaries of the employees of the State Board of
Barber Examiners, the requisition should be made on forms
presoribed by the Comptroller under the provisions of
Article 43355, above-quoted, In addition, there must be
a full compliance with ths provisione of the rider to
Senates Blll 427, denominated "Salary Payments,” which pro-
vides as followa:

*No salary for which an appropriation is
made herein shall be pald to any person uhless
such person actually diacharges assigned duties.
Zvery month the head of each department shall
attach to the payroll for his departnent an
affidavit, under oath, stating that the persons
listed in said payroll aotually perforaed the
dutiee faor which they ware being paid., The Comp~
troller zhall not lesue warrants for the payment
of talaries listed on said payroll unless thie
affidavit s filed with him, Each department
head shall nunber conssoutively the salaried posi-
tions in his department for which an appropria-
tion is made herein (either out of the general
Trevenue fund, rees, resceipts, spescial funds or
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out of other funds available for use dy said de-
partment} and opposite the number of the position,
he shall set out the title of the position end the
name of the perzon employed to f£ill the same.

This statement shall be filed with the Comptroller,
who shall, when issuing hiz warrant to any employee
in payment of salary due said employee, nunber the
warrant with the same number that is assigned to

the poeition filled by said employee. Zvery depart-
ment head shall notify the Comptroller in writing of
any ohanges in personnsl in his department. This
provision shall not apply to seazonal help, and
shall not prevent parsone drawing their esalary
warrants during authorized vacation periods,”

Trueting that this furnishes the desired informa-
tion, we are

_Yours very t maly
ATTORNEY GENERAL OF TTXAS
By MMCA&/

R. W, Fairchild

APPRCY:™ OCT 4, 1939 Assistant

RWF:pbp

FIRBT ATC
ATTORNEY



