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Your letter of SBeptember 9, 1939 is received, wherein you ask the
opin:Lon of this department upon the question indiocated in the oaption above.

, Article 16, Seotion 40 of the Texas Constitution is not involved,

for the r eason that under your statement of facts no emolument is to be ate-

" tached -to the duties to be perofmred by a ga.mu and fish warden in this par-
ticular instance.

Likewise, we are unable to observe any incompatibility between the
duties to be performed as geme and fish warden and the dutiesz to be psrform-
ed as hatchery superintend and, therefore, we are of the opimiom that the
cammon law rule applied in this State, prohibiting the holding of incompetie
ble offices, does not apply to your situation.

Wo therefore advise that it is the opin:r.on of this depariment that
'tho Executive Secretary of the Geme, Fish and Oyster Commission mey commiaw~
sion a hatchery superintendent or assistent hatchery superintendent as game
& fish wardem, such hatchery superintendent or assistant hatchery superinten-
dent to réceive no compensation for such services as are performed as game
and fish warden, but only to receive such compensation as is presoribed for .
a hatchery superintendent or assistemt hatchery supermtendent in the departe
ment appropriation b111.

The troader question, however, involved in your inquiry is whether,
under such circumstances, the person thus appointed may receive any compensa=-
tion whatsoever for his servioces, under &rticle 18, Section 33 of our State
Constitution, which reads as followss

"The accounting officers of this State shall meither drair nor pey & warrant
upon the Treasury in favor of any pexson, for salary or compemsation as
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agent, officer or appointee, who holds at the same time any other office
or position of honor, trust or profit, umder this State or the United
States, except as prescribed in this Constitution. Provided, tthat this
rbstriction as to the drawing and paying of warrants upon the Treasury
shall not apply to officers of the National Guard of Texss, « « « oto,."

Artiocle 978f, Penal Code, Vernon's Annotated Criminal Statutes
of Texas, creates the Geme, Fish snd Oyster Commission and abolishes the
Game, Fish and Oyster Commissioner, vesting the commission with the authority
powers, duties and funotions theretofore vested in the Geme, Fish and Oyster !
Commissioner, By the same Act, the Executive Secretary of the Commission is
- given authority to appoint such geme and fish wardens and other employees as
in his diseretion mey be deemed necessary to carry out and enforoe the laws
of this State which it is the duty of the Commission to omrrry out, exsoute
- and administer; and to perform all other duties and servides suthorized and
required to be performed ly said Game, Fish end Oyster Commission, which said
wardens and employees "shall have the authority, powers, duties and funotioms
heretofore vested in Spsoisl Deputy Game, Fish and Oyster Commissioners and
other employees of the Gasme, Fish and Oyster Commissionere®

: Among the duties of the Commission is the superintending and control
of propagation of fish in the State fish hetcheries and the distrilution of
suoh fishe Article 4018, R.S. 1925. By Article 4021, R.S, 1925, the Commise
sioner was authori,ed to appoint deputies Beemed necessary for the enforoeement
of the law, which such deputies were to "have and exercise the same powers
and duties as the Commissioner,"

: We find no law wherein the Legislature has attempted to presoribe

the duties to be perfomed by hatohery superintendents or assistant hatohery
superintendentss Such plaoes seem to be provided for omly in the appropris=
tion bill, and it appears to have been the intention of the Iegislature that
the Gems, Fish amd Oyster Commission, acting through the Exeoutive Secretary,
should have the authority to determine what duties and services should be
required to be performed by particular employees of the department.

In Article 4023, R. S, 1925, it appears that it was the intention
of the Legislsture that persons in charge of hatcheries should be vested with
all of the powsrs of the Geme ,and Fish Warden, who at that time was referred
to &s "Deputy Fish end Oyster Commissioner,® for this Article refers to
"deputies employed at fresh water fish hatcheries."

The Legislature itself has the power to presoribe the duties which
shall be performed by a public officer or employee, and the imposition of
additional duties does not constitute the oreation of a separate offioe or
position, where the new duties assigned "partake of the same general charac-
toristics of other duties imposed by law," and are not incompatible there-
withe Jones ve Alexander (Tex. Conmme Appe) 50 SeW. (2d) 1080, opinion
adopted by the Supreme Courte :
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Where the hegislature has created separate snd distinot offices
or positions, and has presoribed the duties Lo be performed Ly persons
holding each position, a department head may not pemit one person te hold
or exercise both offices or positions, even though he may receive no pay
for the second of fice or positions but where the lsgislature has left it
to the department head to prescribe the duties whioch shall be performed by
persons whom he is authorized to employ, the imposition of additional
duties to be performed by a particular employee constitutes but the exercise
of the administrative discretion conferred upon the department head, emd does
not constitute the oreation of & geparate office or position, where, as in
the situation dealt with in this opinion, the new duties assigned "partake
of the same general characteristiocs of other duties imposed by law," and are
not incompatible with the duties already discharged by such employen.

Trusting that the foregoing fully answers your inquiry satisfac-
torily, we are

Very truly yours
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