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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD C. MANN
ATTORNEY GEMERAL

Hon. Charles 8, Moiillan,
County attorney
San Augustine, Tex:us

pear Sir: Opinton %o,
Ro: Iffeot(of attempted resigna-
tion of rs. of board

In your letter of Jun 940, you advise us
of the following faots: iy 24 sy &t 2 meeting of
the board of trustees of ] sehool distriet there
was presented to the board\e D% n signed by forty-seven
patrons of the sehog t the superintendent of
the sohool be cont! tion. ZThereupon all

sponsors of th
District No,l names signed theretor,

whioh after b 1- reeita- ons concluded, "we therefore tuh-
th) hand you our resignstions,

to take e 6 o authority has yet under-
taken . yasane os if eny, arising from the above
happphing - hat some of the trustees now

" o/ T RmS afd. You requoat our opinion in
respoy ¥o\questions, viz: whethsr the attempted

eotive, and (2) f so, who has the power

: 1? of irticle 16, of our Constitution

95 511 orriears within this §tate shall ocne
tinus to Derfdéra the 4uties of their offices until their
BuUCEE8EOrS shall be duly qualified.” It has been held that
this provision applies to ths truatees of a consalidatod
common school distriet. FPlains Comuon Consol, School Dist.
vs, Hayhurst, 122 5. W, (241 %22, by the amarillo Court of
Civil Appsals. In our opinion it would also bs applicable
to trustees of rural high sohool distriosts., From the opin-
fon in the above cited oase we quote:;
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Hon,. Charles S. MeMillan, page 2

"Under a general provision of the Consti-
tution, vermon's ann, 8t. Const, art. 16, & 17,
'all officers within this State shall continue
to perform the duties of their offices until
their successors shall be duly qualified.' 1In
congtruing this provision of the Constitution,
in 34 Tex. Jur. 370, para, 31, we find this
language: *The purpose of the constitutional
and statutory provielons requiring officers to
hold over until their successors have qualified
is tc prevent vacancies in office and & oconse~
quent cessation of the funstions of goverament.
The constitutional provision 1e self-executing,
and, like the similar provisions in the statutes,
it is mandatory. Under the Coanstitution an of-
ficer cannot arbitrarily divest himself of the
obligation and authority to perform the duties of
his office until his successor qualifiss; and
even though he resigns and his resignation is
ascgopted, the law operates to continue hiz in
office until his sucoessor qualifies, ™ * %"

A8 said in MoGhee vs, Dickey, 23 8., W, 404, =the
public necessity for continuity of official tenure is not
left to the caprioce of the officeholder.” In the sases of
Keen vs. Yeatherston, 69 S. W, 983 (error refused), El paso
and F. W. R. Co. vs. Ankenbaner, 175 8. W. 1090, Ringling
v8, City of Hempstead, 193 Yed. 598, it was held that under
the above constitutional provision an officer's resignation
does not become effestive until the appointment and quelifi-~
cation of his successor. In Budger v8. U, 8., 93 U. 8. 899,
23 L. E4. 991, under a sonstitutional provision of Illinois
almost 1dentical with our own, the Bupreme Court held that
the qualification of a sugoessor was necessary to the effes-
tiveness of a resignation.

From the opinion of the Supreme Court of South
Carolina in the case of State va. Stiekley, 61 8, E. 211, we
quote:

»The remaining questions presented by the
petition and return all d4spend upon whether a
public offiver, who hes tendered his resigna-
tion unconditionally, oan withdraw the same be-
fore acceptance; or what is the effeot of an
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unconditional resignation. On this question
the authorities are not in asocord. There is

a line of oeses maintaining the proposition
that an unconditional resignation tendered

to the authority entitled to receive it can-
not be withdrawn. State v, Fitts, 49 Lla.
402; State v. Hauss, 43 Ind. 105, 13 am. Rep.
384; State ex rel. Kirtley v. Augustine, 113
Mo. 21, £0 B. W. 651, 35 am. St. Rep. 696
State v, Clarks, 3 Nev. 586. 0On the other
hand at commnoh law and in & great number of
the states the doctrine prevails that the
resignation of a public officer is not com-
plete until 1t is either expressly or by im-
rlication accepted by the proper authorities.
State v. Clayton, 27 Kan. 442, 41 Am. Rep,
418; Colenan v. Snads, 87 Va. 689, 13 S, E.
1483 State v, Ferguson, 3l N. J. Law, 107

Van Orsdall v, Hazard, 3 H{11l (Y. ‘.) 2433
Edwards v, thited Stutea, 103 Uy. B. 471, &6

L., Bd. 314; Hoke v, Henderson, 15 N. C. 1,

26 Am. Dec, 677; 1 Dillon, Munio, Corp. (34
Fd.) 249. In the case of State v, ancker, 2
RieL. law, £24%, this rule was appllied to the
resignetion of oertain offiscers and members

of a ehuroh, the ocourt saying: 'The question
is whether such a resignation has been made
and aceepted acoording to law, and in & way
obligatory on all the parties to this con-
troversy. Yo make it so there must have been
both a resignation oum animo and an ecceptance
of it on the part of the adting and responsible
government at the time.' JIn the absence of
gtatute this rule is supported by the better
reasoning and the greater weight of authorities,
end has been adopted by the Supreme Court of
the United States. Edwards v. United States,
103 y. 8. 471, 26 1. B4 314, Until the tender
or offer %o resign is accepted by the proper
authority, it can be withdrawn. * *

It i3 our opinion that those trustees wishing to
do 80 may withdraw their attempted resignations, since no
successors have been appointed.

on May 12, 193¢, the Tax Assessor and Collector
of Bexar County tendered his written resignation to the Com-
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missioners' Court of Rexar County. Cn the following deay,
and before any action had been taken on sueh resignation,
he delivered to the same body a written withdrawzl of such
resignation. In our Oplnion No. 0-855 we held that the
withdrawel of the resignation was effective and plsced the
situation in the same condition es it would hzve been 1if
the resignation had never been tendered to the Commission-

ancet Carnwd we hand vou harasudt+h o sanany A€ that Aaninian
e P Nl LA W g L 1 B B B N J Akl i i Y L W Al A vvf.’ e W Ak W Uy‘“‘v“'

‘Should some of the trustces continue in their
wish to resign they may do so by tendering thelr resigna-~
tions to the remaining members of the Roard, who would be
empowered to appoint thelr successors. Cur Cpinilon
No. 0-2230; Clark vs, wornell, 65 35, . {2d4) 350.

For 3ll praetlocal purposes we believe the above
sufficiently answers your questions, without going into
the problem as to what body or authority could sccept such
& group resignation and provide for sueccessors,

' Yours very truly
ATTCRNEY CENERAL OF Txﬁﬁ

Glenn R. lewis
Assistant
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