GERALD C. MANN

ATrommEY GENERAL OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Hon., Tom L. Beauchamp

a$oomaiar¥ of Stﬁti

Austin, Texa

Dear Sir: Opinion No. 0-1435

Re: (a) Juthority of Zecretary of State to
employ two suditors working at the samp
time and pay them out of the appropriation
for "Audlitor, Frenchise Tax Reports (sea-
sonal) §1,000,00,"

{b) Authority of department head to con-
trol hours and time of work done by porter,

under the Departmental Appropriation Bill,
L6th Legislature,

By your letter of September ll, 1939 you ask the opine
jon of this department upon the following questions:

1., Under the item appearing in the Deperte
mental Appropriation Bill, Cecretary of Ttate's
approprietion, "Auditor, Franohise Taxz Reporta
(seasonal) §1,000,00," may more thean one suditor,
woriing at the sane time. be employed and peid?

2. There &ppearing in the eppropriation
for the Secretary of State an item for "porter.,.
3720.00" per ennum, nust the poarter be required
by the department head to work eight hours a day,
or iay he be paid this samlary for work done large-
ly after hours, if he warks less then eight hours
per day?

In response to your first question, you are advised
thet our opinion is that you ere not authorized to employ
two euditors for seasonal work on franchise tax reports
at the seme time and pay them both out of the item "Auditor,
Frenchise Tax Reports {seasonl)...$1,000,00." 1In our
opinion, this item, @8 much so a&s thoae immedieately pre-
ceding it in your appropriation, ocontemplates and asuthorizes
the employment of only one person out of this appropriation
to perforn such seasonsl work. 7Your attention 1s directed,
however, to item No. 34, which reads as followa:

: “Extre help, part saeesonal, franchise tax
department, including dutles transrorred from
Ctate Tex CQmmissioner eee #5,080,00."

This approprietion, in our opinion ,may 1f necessary
be resorted to for the employment &nd compensatiocn of additional
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suditors fn your franchise tax depsrtment, in time of e sesson-
el distress, over and above those for w.ose exployrmnt speaifrie
rovision has been made,

Nith regerd to your obsmaervstion that nc sclary is
narmed to bdo paid this auditor, your stteation is éirected
t0o the raot that by the provislons of the rider to the
vepartmsntel Appropristion Rill, he nay not be paid a .
salary in excess of that provicded far employses pcrforme~
ing ler scrvices for whonm cpeeirfic sslery provision
has hoen nades, “pecifio provision has deen made rfor two
suditors of franchise tax reports in your appraﬁriltion,
at an annuel salary of 82,400,00 pur yeer, which the
Separtnental Appropristion B{ll requires to be divided
into twelve equal installnents on a monthly besis, "hoere-
fore, your scesonocl franchlse tax muditor cannct be pald
& sslsry in exoess of $200,0C per month,

Hth refcrence to your socond question, your attention
is directed to the following jprovisions of the Lepartmentsl
Appropriction Bill, sppesring in the rider at the ené of the
Aot -

"0rfice bours of "tante Lepartments, I'xoopte
ing herefronm “undeys snd “tate legel holidaya,
orffoce hours of “tate depertrient: sl&ll bde rram
8 v'olock A.ke %0 5 0'olook .M., With one hour
off at noong proviced, houever, tiat ell departe
ments shell te allowea S0 olose at 4 otcloeck .M,
ou “eturdaysjy &nd provided further that the head
of &ny Cdepertmant shall b sutbhorized to cxousns
8 part of the employces of such departrent at
noon on “atwurdays, end thot such Zaturday aftore
noon thall not be ocnetruod to bte a part of the
twolvo days vacation provided for below,"

"Calery 'eyments, No szlary for which an
sprroprietion is rnede herein shall be pald to
any person unless such person metually dlscharpes
eceipned duties, Xvery month the hesd of esch
copartnent shcll ettach to the payroll far his
dopartrent an affidsvit, under oeth, ststing that
the pereone lieted in gald payroll sctuslly pore
forred the dutles for which they were being paid,®

"'alaries end Other Provisions, (a) Al
annunl salarfez shall be paid in twelve (12)
equol porthly {nrtallmenteo, unlcss otherwise
provided herein.”

“porters, It is specifically provided that
all appropriations far parters ss provided in
this Act ere mede with the distinct understanding
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said portors are to .e under tlc direccet supare
vision of the State “oard of Coatrol, irrcspecs
tive of thce ract thet tho itens cuvering apiro-
priaticas for the seversl porters ir 8 Aot
nay be carried es ite:s under the appropristions
of tho verious departoents,”

It is to be noted thut there appears no mrovision in
the Depurtrmontal Appropriation Bill requiring that an{
erployes work ang;npooiric aumber of houra per Cuy, It
2 to be noteld thet corpensuticn for services is provided
not upoa a deily or hourly baals, but upon s monthly
basis, end that no esuthority 1s ~iven for the meking of
any deductiona from & porticular sslery faor the fellure
of such emtployee to werk € corteln nuwber of hours per
dey, It is fursher to %e oboerved, {r thir conneotion,
thot the depertment heod 1g not required %o sttach to
the peyr>ll for his depertmont an affidevit, under ocath,
stating thet the persons llsted in suid peyroll vcrked
eight hours or nore per day, but is only required to
ocrtify under oeth thet the persons listed in the parroll
eotuslly performed thoe duticufor whick they were being paiad,

. Xt i1s,however, L0 be noted that thero 18 an expross
lerisietive mencdete thrt the “depertnent® shell naintain
offico hours fron eight o'olook A,k to five ofolock P,M,,
with one hour off at rocn,

In :the opinion of thic departrent, it was not intend-
ed dy the logislature thut 8ll employve: of all State
Dspartnonts should work fron eight c'oclock Al to five
ofalook .M., with one hour off &t noon, or to require
thot the employees of the cepartrment woark sny specifie
purber of liours, The la +50 unet, 1f piven suoh intere
pretation, woulcd neocespay ploce a paxinum e8 well as
nininmun upen the number of hours which employees of fitete
Departrenti would be required to work, so that, by such
interpretation, the Cepartnont hesd wouléd be deprived of
the authority te require certain emplozeos to wark after
hours 4{n the event of presoling necessity,

The legislctive intant, it ceers cpparent, was to re=
quire thnt ell Ftate departmeats, as such, recain open
fron eight o'clook A, to five ofolook V’,U,., with the
exosptions therelin providcd, hut tc lsave to the cxuoutive
disoretion of the ceportmunt hesd the purely ndninistrge
tive dotall of doterrmining: vhet hours of work should be
required of pertfoulay enployves perforping servigoes for
the departnent. It e=ons thet the leglslasture €14 not
attenpt to conocern itself with the number of hours a pare
ticular omployee devot~d t~ r oriteln service, but o
wogs cconoorned with reqcuirine tict an amployes sotually
perfarn "the duties” for whioch “he is Velng paid,.”

—— 2 A_ A Akads a2
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dspartments, as such, shall remain open at least from
eight to five, with an hour off for lunch, thzt all employess
of such departmsnt aotulng garfm the duties for which
they are bdeing paid, aud thet an affidavit be oade to

sush effect bdefore payment ror such nerviocss 1s made, Wt
hes 1sft with the department head, in sceordsnce with
aceepted business praotice, the dizoretion to dotornine,
Yy arrenging the hours of service of partioular enployees,
Low the gffairs of his departoont may be most efficlently
adninistered, Further, we conceive that the expresaions
"part time" and “half " 88 usod frequently in the
departrsutel appropriation hill, do not mean “part of
eighs howrs™ or "half of eight hours,” bWt, on the other
hend, nean, “pert of the time required for the porformence
of the sorvice for whiol the loyee is bveing paid” and
“half of the time required for performance of the ser-—
vice for ut:ich ths employso is being paid,”

In the oase of & porter, it is manifestly not contem=
plated by the Lepislature thot he ahsll stert wark at eight
and quit work ut five {n the sftcrnoon, with an howr off
for lunck, for the type of work thast he is required to éo
of nuealfty must be done, for the moct part, either before
the depertment has o.pu»& or ofter it has closed for the day,
To pernit or require such work to be done during orfioe hours
would bdo, in moct cares, to impalir the efficlency of the
perconnel sné provent, {o sore oxtent at loest, the erficlient
funotioning of the dopartment,

It i3 the duty of the department heed, tharefore, %o
s¢s thet the particular employee sctually perforns the auuu
for whioh he is deing paid, snd, therefore, to see that he
dovotes tho tire to thotue aut!.oa nooeasery to pProperly pere
farm theme The tine that such orployoe shell bogin wor
en’ the tire thst he shell quit work, ené whether dutles
other than those for wtieh he in belnz paid shell be perw
formed by such employes, are all natters to be donlt with
b! the department heud {5 the exeroise of his edministrative
diseretion, io such mmnner o8 wWill enzble his depurtnent
to funotion mout efficlently,

Your attention is oallcd, however, to the fact that
porters, by the expre:s terns of the riﬁer to the deperte
mentel :gpropriosion Bbill, are to de under tioe direct supere
vision the Stute Soard of Yontrol, and, therefare, as

to porturs, the discretion to doternine the hours of labop
is to bo cxercoised by that body, snd not by your Deportment.

Yours very truly
ATTORKEY GINTUAL OF TXZAS
ATPROVED TPT, 14, 1939 By /s/ R. i, Pairchild
/3/ Gerald C. Mann I, W, Fairchild
A~4mm‘ OENERAL OF TEXAS
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