OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

Gimatn €. MANN
ATTORNEY GENERAL

Honora‘le Clifford B, Jonss, Presideat -
Texas Teohnologicel College
Lutbosk Py Texas

Dear 8ir:

Opinton No. 0-145%
Ret: Reol gal fee law

yesr )4 won of MNajor R, B.
Engindord Corps, and nophew
Pet¢it, U, S, A., assigpned by
gstruator of our R.0,.7.C.

eply apprecfated if you will
kihdly advise at {our early econvenience, »ith
refegende to the spplication in this ease of what
s kavwa the rsoiprocal fee law of Texas, the
uestigdn at iasue bYeing the axount of the fes
should be oharged this prospecetilive student,
iz institution, )

\ 4

~-~""It is xy understanding that offlicere of the
United Statss Army have no legsl status} that 1is
to 2ay, no legal residence, The above mentioned
Major Fet:it 1s at the preasnt time on detail at
setroit, *“ichigen, in ocnneotion »ith river anmd
harbor matters, and it is ny understanding that
hs has perding orders for service in the Fbilip-
pine Islands, I am informed that last yeer uo{or
Pattit's son was a student at one of the schools
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in Yirginia, whioh I delieve mskes some ooD-
osssion %o ‘ho sons of Armay officers,

"If you will b6 80 kind as to construs the
above mentiocned reciprecel fee lew, or any
othsr exiating stetute for the benefit of this
instant sase, we shall de¢ grateful,.”

Aots, 1935, 43rd ugn-tuo. p. 596, oh, 198
(Yornon's Revised Oivil Statutes, Article 2684¢) provides
in pars as fellownt

g, From seaed xon-resident student, who
reglsters for twelve (1) or more semester or
term hours of work aa eaount equivaleat to the
amount oharged stulents from Texas similar
schools in the State of which the sald nome
resident student shall de & resideny, sail
amount t6 de determined and fixed dy the govern-

boards of the several imstitutions fn whioh
said students msy register, dul ia no event shall
sueh amount be less than that qharged to students
resident in Toxas, Proviled, however, that if
Vhis xara;:n A shell b keld S0 be undonstitue-
tional or veid from any esuse, thers shall be
e0llsoted from sash non-resident student the sum
of One Eundred ($100,00) Dollars for each semester,
or Sixty-six ($66.67) Dollars end sixty-seven cents

for sack term. A nod-rosident student is hersd
defined to D& & student &f less sR twenty-one
) VIRg away Irom hig ©

Sars8 0L &g
epd whose family resides in snother statse or fhoge
femlly has yesided within the Strate for a per

5f time lens thap twelve (12) months prior to the
date of registration, or s student of twezty-one
{ZY] years of age of over who resides out of the
State or who has resided within the State for a

period of less than twelve (12) moaths prior to
the date of reglstration.”

The terms "reside”, “"residence™ and "doxioile*
have been given veried meanings and shades of meaning., Ia
some instances they are sonstrued €6 de different and in
Qthers they are held to de identical depending upon the
apparent sease in whiel they are eaployed when consider-d
Sogether with the whole context of & statute, It wes gteted
ia ean opinicn by this department, dated Septeabder 13, 1933,
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addressed to Dr, K. Y. Benediot, that "reside™ as used
in this statute has the s:me meaning as "domicile”.

This ssme ruling was made in Conference Opinlon No.297Y,
datod January 10, 1938, Astorney Oeneral's Reports 1934«
1838, p. 114, direoted to Ir. H. Y. Beaediat,

The astudent in question deing le3s then twenty-
one {21) years of a under She rociprocal fee law he
is « 3on-regilest a tﬁough living in Texas away from his
fanily, £f his "family resides in enother atate", or
his fanily has resided within this Gtate for a pariod of
tixe loas than twelve {12) months prior to the date of
registration, e assume from your lettsr that the family
of this student has never resided in Texas,

The general rule et cozxon law is well estade
1ished that the residence Or domioelle of an infant s
ordinarily that of the parents. If the father is living,
the domiolile of the family and the ohild follows that of the
father, 9 R,C.l. 5‘7‘ cGulf 0. &3, 1, RYs Co, v, Lemons
109 Tox. 244, 206 3, 4, 5, B A.L.R. 943§ Deterly v, weils,
(v.0.8, 1952} o3 8, w, (2¢) 84y,

Your question is apparently based upon the as-
sumption that officers of the United Stotes Army have no
legal residence., ¥ith this we cannot agree, It is sonme-
$imes broadly steated that all persons must et all times
have some residence, This §s true because the domiaile
of origin romains the domioile of en individuel until
changed, OQffioers in the se:vice of the United States
Aray are no exosption to tha rule, ?rigc v. Trigg (¥o.
1931) 41 3. ¥, {(24) 0834 Harris v. Harris (Iows 1927)

21% ¥, . 661; 3uit v, Shailer, 18 Ped. Supp. $68] Sealey
v, Unitad St=tes, 7 Fed. Supp. 434,

It {s stated in Trigg v, Trigg, suprat

"It must be oonceded that plainlifs was @
resident of Californies when he entered the army
in 1917, and that his logel residence would be
presumad t0 remaia the sume unti{l chsnged. NHowe
over, it is egually true thaet thore is no in-
ability on the part of a soldier to effectually
change his ‘residence as a citizen if he 80 e«
sires,”

As an ald in determining the true reaidenca of
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the studontlin question, we quote the following
language from Owens v. S8tovall {T.C,A., 1983), &4
8. W, fsa) 3603 |

*No better definition has deen givea

of "residence' than that szivea by Cirouis
Judge Jenkins iz Re Carncan, 127 7, 677,

6L C, G. 4, 403, 4006, where _‘h‘ sourt ssidt
Residenos has deen defined %o ¥ & place
vhere & person's hadbitetion is fixed, withoutd
any preseat intention of removing therefrom,
It 43 loat by lcaving $he plade where one has
saquired a pernsnent home and removed %o
another snind 20a revertendi, and 1is gained
b{ remaining in such new plade enimo manden-
41 + » ¢« The term 45 an elastic one, snd
difriculd of precise definition, The sense
in whioh it should be used is eontrolled Yy
reference %o the cdject, Its meaning is de~
endent upon the eirocumstandes then surround-
zng the persoa, upon the charaster of work
to d» perfo s upon whethar he las a fanily
or a hoae in snother place, and largely wpon
kis preseant intention.™ '

The length of absence from the domioeils of
origia would not de eoatrolling where she neces:ary
intenti{on and other siroumstances ipdicating a change
of residence are noct present, In the oase of Harris
v. Harris, suprg, ons of the partles gradueted from
hig& school in Des Molnes in 1867 and went %0 Fest
Peint, Subdsoquently he was transferred to =many military
posts including the Philippine Islsnds and she Fanana
Cenal Zone. In 1925 he wae transferred from the Panama
Canal “ope to Fort Benks, Mass,, where he was ztationed
at the time of the trial, It was held that his resi-
denoe was still {n Iowa, sinoa he never had the intention
to establish snother residencs, the moves were not of his
owa volition snd he lived on tﬁe reservations,

In Conference Opinfon Fo, 2977, dated January
10, 1938, supra, ssveral questions concerning the rosi-
denoce of Army Officers were answersd in construing
Article 26854s, ve quote the pertinent parts of that
opiniont .
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"An army officer can have legal rosidence
in Texas for fee purposes under the terms and
provisions of the statute in question, The
general principles dstermining his residence
are the szme as those determining the residence
of any other perscn, The dons fide inteantion
of the army officer would largely control the
quastion of residence in conneetion with the
stetute in question.

"0f course, he would have to oomply with
the provisions of Artiole 26854¢, and would have
to reside within the State of Texas for a period
of time of at least twelve (12) months prior
to the date of registretion of the student de-
fors he would de entitled to be oclsssified 8o as
to receive the denefits of a resident of the
Stete of Texas,

"(1)s, The residence status under the
statute referred %o of an army officer who is
stetioned in Texss and who has besn s0 stationed
for at least twelve (12) months prior to the
registration in the University of his minor ohil-
dren would depend largely upon the bona fide
intention of the army offiocer,

*If a bona fide intention was to decoms
a resident of the State of Texas when he 30
soved to Texss, we see RO reason why at the
end of twalve tlz) nonths his nminor ohild would
not be entitled to reglster in the University
as a reaident studens,

{2}, If an army officer has dbecn in
Texas for less then twelve (12) months prior
to the childt's refietration in the University
of Texoe, the ohild could not be olassified as
a resident student because of the spacifio
partioular provision of Articlie 260640, 1. 3, S,
whioh provides that a student is a non-resident
unless he has resided in Tex s twslve (12)
months prior to the date of registration. sinoe
e minor childts domiocile is that of its parents
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the length of time of the residence of the
perents would determine under this statute,

*If, however, at the time of the moving
of the army offloer to Texss his intention wes
to make Tex:s 2is domiclle, then at the snd of
tualve {12) 20aths arfter he has Decome & residant
of Texas, his minor ohild can register as a2
Tesident student.,

*(%), The residende oclassification of an
. officer might bs affeoted dy his legsl
resldence at the time he entered the ermy. Un-
less he had some reason to change his place of
residence, whiaoh would have to da coupled with
both facts and intention, his place of residence
would be that of his legal residence at the time
he entered the army. ¥Xaost army officers retain
thelir legal reaidence whioh they had at the
time they entered the army, dut this is not man-
datory or eompulsory. I1If conditions were t¢
ohange or feaots were to shift wherein they deo-
sired $0 ohangs their residence, thers is no-
thing under the law to prevent them from doing
20, .

¢ie 40 not think they scould arditrarily

choose out a state as their place of residence
without soms faote which would permit them to
4o 80, dut if faots were such as would permis

~ them to bveoome a resident of a oertein state,
and if their intention was to begome a resi-
dent of that ptate, thsn thers would de a0
reason why they ocould not do sa,

*{4), If an srmy officer stationed in
Texas establishes a home for his faunily in the
place where he is etationed dut not on the
rovarament resa:vation, if his bona fide in-
tention was that of bveocoaing a resident of
the State of Texas, he would be entitled to
the benefits of & resident ocitizen under this
statute arter he had deoome a resident of the
Btate of Texas for twelve iu) months prior to
the registration in the University of Texas of
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his =ainor children,

"As in determining many of the unestions
asked in this letter, the intentiocn of the army
offfoer would largely govera,

*{8). If an ermy officer who has served
for one or more years in Texes followed by one
Or more years of service out of Texns, he nay
immediately claim the benefit of Texas residents
for a minor child 4f st the time be was in Texas
he eatadlished his legal reesidence in Texas snd
414 not abendon his legal reasldence when hs
movoed out of Texas,

*B. It is our opinion that the genersl
rulse and principles gcoverning recidences and
domiciles generally would apply to an officer
who 48 olassificd as a non-resident of Texas.

Ir conditions, ooupled with the intention of

the offi{cer, 414 not change his legsl residence
from the state in whioh he was a resident at

the time he onlisted, then, of oourse, he would
be classiried ss a resident of the state from
vhich ha enlisted; dut if faots, and eiroum-
stanoos, coupled with his intentions, ohanged his
place of residences, then he would be olassified
aocording to the state under the olroumstanoces
whioh claimed him as a rosidont.

*%e 4o not think that en army officer could
arbitrarily piok any state in the Union as his
place of residencs, if he had never been stationad
there, or had never lived there, but we do think
that an army offlcer oan chenge his residence
fron the state from whioh he enlisted if he re-
sides in a st:te and at the tine of his residence
in the said 3tste it is his intention to choose
that state as his legal residence,™

It is our opinion that the residence of a nineteen
Year old son of sn sruay officer is in the state of the resi-
dsnge of his father., The re:zicience of the father ie& pre-
sumed to be in the stete of his residence when he santered
the ermy, however, it may be changed in aocordanoe with
the rules herein discussed, .
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o

The facts set out in your letter are aovt
sufficient for us t0 categoriocally state the residence
of the student ia question, however, ws trust that
our disoussion will enadle you to apply the reciprocal
fee law in this instanoe,

Yours very truly
AT*ORNEY GEKNZRAL OF TKXAS

By ,éz.%(’émw«/ '
Ceo + Oamaack

Assistant

CCOsBT

~TFRCVEDSEP 30, 1939
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£ITCRNEY GENERAL OF TEXAS

RPPEE

OPINICN
COMMITIEE

BY.

TENAIRMAN



