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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MAKN
arroanay GEMERAL

Honorable James ¥. Kllday

Direator, Motor Transportation Division

Rallroad Comaission of Texas S
Austin, Texas Voo

Dear 3ir: // N“"\_\_:\_“ \

Opinion Wo. O-1468 - \
Re: Thether certain persosns
have been designated by the Raflvrcad
ComaisaiOon as inspectors oan

passes isgded by traasportation
agendies zm;u)xeuung the anti-

pass tabu\ty.

¥e have your ter o}\&pt mber 19, 1939, ia whieh
you request our op n with refe to the qguestion whether
certein persons who have been appointed\inspectors by an order
of the Rallroad Codmisdio; entitled fo use passes lssued
by transportatio neles wit violating the provisions of
the anti-pass ste¥ of the\ S of Texasn.

\cnolo-\:\np y tter the order of the Rallroad
Commi ssion appuinti 1 persons as “Inapectors®. The order

shows that f persons were tmployed by the Railroad Commilssion
as Dipéot the Motor Trarsportation Division, Legal Exsminers
in - tation Division, Reperters in the Motor

Transportation b qn, Cashler in the Hotor Transpertation

, ;{: Kxpsrt in the Motor Transpertation Divi-
sion, respesell » An the order, each &f thess persons is
named and the erder provides thet with reference to each of these
porsons, "his dutiés as “Inspesotor™ in said Division shall be
in adaition $5,-0r rather s part of, his duties” as enployee or
officer in ons of the other oapacities named. The order further
cantains the following paragraphsstating the duties which shall
bs perforaed by the persons named s inspsators:
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Bonorable James E., Kilday, Fage &

"Inspeotors Kilday, Scule, Gray, Templeton, Ross, Milliken,

Mahaffey & Avis will carefully check and inspect all buses,

subJect to the jurisdiction of the Commisaion, on whioh

they may ride or in which they may come in contaet, and

will carefully cheek all trucks, subjeot to the Jjurisdiction

of the Commission, in which they may come in contaot, to see -

that they are operating in compliance with the Motor Bus

Laws and the Motor Carrier laws of the State of Texas and

all Rules and Regulations of the Commission promulgated

in pursuance thereof, making reports in that coaneaetion to

the Director of said Divieion who will report thereon to
~the Commission; and each of said Inspectors shall perfora
“any and all other inspection work for the said Division

of the Commission, from time to time, as may be ordered

oi :1§octad by the Commission or by the Director of said
Divielon.

*Inspectors Ragsdale, Girnt and Guinn will visit and inspeot
all bus stations whioch operate in connection with dbuses
whioch operate subject to the Jurisdioction of the Commission
t0 the extent that they may ocome in oonteaot with such stations
in the course of their work as Reporters, seeing to it that
all rest rooms for ladies in such stations are in proper
order as to surficiency of facilities and as to eleanlipess,
making reports in that oconnestion to the Direotor of said
Division; and sald Inspesctors will, from time to time perfora
such other, further and edditional inspection work in sald
Division as may be directed by the Commission or by said
Director of the Division.

*Each of said Inspseotors shall carry a certiried copy of
this Order as evidence of his or her authority to act as
an Inspector for the Commission."

Tou further state in your letter that the appointments
asntioned in thie order were made long prior to the date of our
recent opinion No. 0-445, and that the said order merely clariries
and confiyrme the duties which the persons named were already
oharged with performing. You further state that the method of
operation of the said order would be as follows:

*"In actual praotice, the method of operation under the
enoclosed order would be that while the persons named are out
of Austin on duties in connection with thelr maln employment
they would rinspeoct” truoks, buses, terminals, rest rooas,
records, and so forth for the purpose of seeing whether or
not holders of certificates and permits under the motor bus
law and motor carrier law of Texas and the rules promulgated
in pursuence thereof are being observed, makipg written
reports in connectiop with such 1nupect£¢n work to the Direc-
tor of the Division."



Honorable Jasmss E. Kilday, Page 35

In our opinion of September 2, 19039, being opinion
Roe 0=445, addresssd to you, wa stated that it is our opinion
that the Commission may by its order designate employees to
perform the duties usually perforaable by an inspeetor, in the
ordinary signifieation of that word, and that such persoas,
while in the actual exeroise of their official Guties as such
would be entitled to come under the exception stated in Artiele
4006 of Vernon's Annotated Clivil Statutes, as azended by SBenate
Bill No. B89, Acta Regular Session, 46sh Legislatures, 1939,
Ye further stated in saild opinfon that we 4o not think that
the Comamlasion merely by &esignating examiners, reporters, the
Direetor, or others as inspestors and assigning to thea duties
usually perforsable by st inspestor, could overcoms the pre-
visions of the anti-pass statutes. We also stated that the
appointasat and assignment must not be made as a subterfuge
for the purpose of awoiding the anti-pass statutes, but must
“ be made for the Feal purpose of having the appointee perform
the duties of an inspector. - : '

. ¥e believe that the order of the Rallroad Comsission
preperly confers additionasl &utiss upon the persons named in
the arder, and that the order 4does not vioclate the provisiens
of Article 16, Section 40, of the State Constitution, whioh
provides in part that, "No persci shall hold or exerciss, at
the saxes time, more than one Civil Offiee of emolument . . "
Assuning, without deoiding, that the persons named in the order
are holding civil offices of emolusent, Article 16, Section 40,
of the Constitution would not e violated.by conferring addi-
tional duties upon these parsons. The Reilroad Commission does
not gonfer additional pay or emolusment upon these persons by
paming them as inspsotors. The Autles conferred upon them as
fnspeotors ere pot incoapatible or incensiatent with the
formance of their other duties. JFor these reasons, we believs
that it 1s lawful for these persons to hold the position of
inspestors as well as the pesitions whioh thsey held prior fo
the;prosulgation of the said order by the Rallroad Commission,
First Beptist Church v, City of Fort ¥Worth, 26 8. W, {24) 196
Jones v. Alexander, 122 Tex. 328, 59 S, W. (24) 1080; xucaline
Medioine Co. v, Standard Investment Co., £5 8. w. (24) 8593
ity of Houston v, Stewart, 99 Tex., 67, 87 8. W. ¢85, wWe 4o Dot
belleve that the Railrcad Commission is limited, in the designa-
tion of persons to perrorm the duties of Lnspeators, to the
pumber of persons named as inspectors in-the dspartaental 3;:1'0-
priation bill {Senate Bill No. 487, Acts Regular Sesslon, 46th
Legislature, 1939}, althoughk, of course, it cannot pay persons
who do the work of inspectors exocept as provided in the appro-
Priation bill.
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Honorable James E. Kildey, Fage 4

. The only remaining question is a question of fact;
i.6., whether the perscns named in the order were namsd for

the purpose of having them actually pelférm the duties of
inspeotors and whether they will actually perform these -
duties, JIf they actually perform the duties of inspectors,

and 1f this is the real reason for their appointment, then

they are entitled to claim the benefit of the exception in

the anti-pass statute, Article 4008, Vernon's Annotated Civil
gStatutes, as amended. We presums from what you state in your
letter that these persons were namsd dy the Rallroad C ssion
to fill a real need for additional inspeetors, that the purpose
of appointing them was to have them perfora the work of inspec-
tors in addition to their other work, and that they will
actually perform the duties of inspectors. Under these assumed
facts, 1t is our opinion that the persons so designated as
inspeotors will be entitled to olaim the bensrit of the exocep-
tion in Article 4006, as amended, s0 long as they are performing
the duties of inspeotors.

Very truly yours
ATTORNEY GENERAL OF TEXAS

v Goaes 2 Mo

Jasmss P, Hart
ABSISTANT

JPH 1 A3
APPROVEDOCT 2, 1939
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