OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

”Mc. MANN
Mdmm

Honorable C. E, Alvis, Jr,

County Attorney

Coryell County A
Gatesville, Teoxas : ¢

Dear 3ir: : \ \

Opinion No. 0-1470
Re: Reservation or excep .mineral in-
terests in lands after for ;o as

1939 cellins our ettention bx
rtlons of your letter to be § ot«',

--a-hand you herewith
our opinion on thise matie

i We have glven very careful oons

sideration to the quepfion’{nvolved, with 2 view toward in~
stituting such agtion as ma- bo necssss t¢ insure that the
laws of this State, as fa}] its putlig pollocy, are enforoed.
Seo Articles 13684/end 1P8%, viged Civil Staﬁutoa of Taxsm,

1925,

g the payt thrpe yeers s practice has
+§°) Ruog” companies andé real estate
oan agenoieu, not only in this county but also
fte, wf reteining & pert of the mineral
3ands which they have taken over by

Phis practice of reserving mineral
spt8 G0 be in wide use with The Federal
Land Bank, sMdd other corporations with a limited
puarpose or charter have followed sult, As a re-
gult of this prastice, apparently, wide minersl
holdinge are being bu& 1t up by corporetione whiah
were chartered for a different purpose. In othey
vwords e numbeéer of these corporations are doing @
big oil business when the same 18 not nedessary,
inoidentel or proper in the exereise of their
true, propsr, and ohartered funotions.
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*It seems to me that such operations are in
viclation of Chapter 4, Title 32, Art., 1350, et seq.
of the Revised Clvil Statutes of Texas. TFurther-
more, the traditional policy of the law: Bhat of
the free alienation of land end the interests
therein, does not seem tc be well served by the
vast ecocumnletion of suoch interests by grent
corporate organizations.

"I wuld like to have your views on this mat-
ter, £a I belleve it will prove to be of even wider
interest to Texas in the future."

Since we do not have the charter of any specific in-
surance company or real estste loan corporation before us, and
likewise; since we have been furnished with no speciric fracts
and circumstances relative to the acguisition of any partiou-
lar tract of land or the exception or reservation of any cer-
tain mineral interest by any such acompeny, the preparation of
a conerete opinion on the gquestions presented in your letter
has been difficult; and to a sonsiderable extent that which
follows represents no more than a collatlon of pertinent
euthorities. .

We 1ndulge in the assumption that the lands referred
to were lawfully acquired by foreslosure proceedings or other-
wise, either to eneble the corporaticn to carxy on its business,
or to seocure the payment of indebtedness or liabllity dus, or
belonging to ths sorporatlon, or for other lawful purposes,
Then, upoa subsequent sale, a ainerel interest was "retained";
and we presume that when you speak of such corporations "re=
taining a part of the amlnersl interests in lands™, you refer
to the oreation of some such estate &g ocourred in Way va. Venus
(C. C. A. 1931}, 3% 8. W. (2d) 487, or Klein vs. Humble 0il &
Refining Co. {T. C. A. 1934), 87 8. %, (2d4) 911, whioh might
operate as a severance of the mineral estate and reserve a
vested title in some portion of the mineramls in the insurance
or real estete loan corporations involved. 8ee Texss Company
vs. Daugherty (1915), 107 Tex. 226, 178 S, W. 717, L. R. A.,
1917F, 989, Stephens County vsi Mid-Kansas Q0il & Gas Company
(1923}, 113 Tex. 160, 254 5. W. 290, 29 A. L. R. 566,

In this connection, Chapter 4 of Title 32 of the
Revised Civil Statutes of Texas, 1925, dealing with the pur-
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chese and conveyance of lands br corporations gensrally, is
relevant (Article 4715 of the Revised Civil Statutes of

1925 provides that the laws governing corporstions in general
shall apply to and govern insurance oompanies incorporated

in this Stete, insofar as the same are not inconsistent with
those statutes dealing specificelly with insurance companies),
and we quote the following Artieles from such chapter:

"Article 3359. Conditions of purchase. - No
private corporation shall be psrmitted to pur-
ochase any lands under any provision of this chapter,
unless the lands so purchased are necessary to
enable such corporetion to do business 1ir this
State, or except whexre such lend is purchased in
due csuxse of business to secure the payment of
debt.

"Article 1360. 3Sele of surplus. - All pri-
vate corporations authorized by the laws of Texas,
to 4o business in this State, whose main purpose
18 not the acquisition or ownership of lands, which

have or may acauire by leass rechagse or other-
wise more %aii-tﬁan 18 necessa to enable them
£0 carry on thelr business sEﬁEI within fifteen
ears from the date sald land be eacquited, in
od falth Bell and convey in %oe simple &Ll iﬁﬁﬂs
80 icguIrea which axe not necegsary for Lthe trana-

action of thelr business, Underscoring ours

"Article 1361. ILiquidation. -~ Any lands
ecquired by corporationa in payment of 30558 due

such cornorations shall bDe 5014 8nd gonveyed &8s
herein Qroviﬁaa, witnin fIT%aen-Iears Troa the

ate of the acquisition of such land, nder-~
scoring ours)

"Article 1362. Corporaticns prohibited. -
No privete corporestion heretofore or hereafterx
¢éhartered or oreated whose main purpose of busi-
ness is the acquisitionoor ownership of land by
purchsegse, lease or otherwlss, shall hereafter
be perattted to acquire any land within this
State by purchase, leasse or otherwise,"

"Article 1384, Escheat proceedings. - All
corporations holding lands contrary to the pro-
visions of this lew shall held the same subject
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to forfeiture and eschest proceedings. The Attorney
General, or any district or county attoraey,
when either of them has resson to belleve that
any corzoration is holding lands in violation

of this law, shall institute suit in the nams
of the State of Texas, in Travis County, or in
any couaty in Texas where such corporetion may
have an azent, or in any county where any part
of the land mey be situsted, against such core
poration, as is provided for the escheat of
estates of deeeased persons dying without devise
thereof and having no heirs,"

"Article 1365. Disposition of penalties. -
If 1t be determined upon the trial of said sult
that lands are held contrary to this law, the
court trying sald cause shall enter judgment
condemning such lands and ordering them to be
sold as under execution, the proceeés of such
sale to be firat applied to the payment of costa
of such suit, and the balance to be paid into
the State Treasury subject to be paid to the
stoekholders, or persons entitled to receive
the same as owners, upon proper proof made
within twelve months from date of sale. If the
legal representatives of such corporation fail
to claiz the sald balance of money realized
on sale of said land, then 1t shall sxcheat to
the State and be applied to the available school
fund,. The court trying said cause shall allow
the attorney representing the State a reasca-
able fee, to be taxed as cost in the suit.
In no case shall the State be lisble for costs
or fees unless it is successful in said sult.”

‘ The progenitor of these articles was Senate Bill 4,
Chapter 38, General Laws of Texas, 1893, 23rd Legislature,
Vol, 10, p. 468, Sec. 4, which reads in part as follows:

"Sec, 4. That all private corporations
authorized by the laws of Texas, as provided in
Chapter 101, Article 566, Acts of 1891, Twenty-
sacond Leglslature, to do business in this
State, whose mein purpose is not the acquisi-
tion or ownership of lands, as menticned in
the preceding sectiona, which have heretofore
or may hereafter acquire, by lease, purchase,
or othexrwise, more land than is necessery to
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enable them to carry on thelr business, shall,
withlin fifteen years from the tine this act
tekes effect, or the date sald land mey be here-
after scquired in good faith sell and conve

Tn fee simpie all land o acquired, and whio
are not necessary for the transaction of their
business. And no private cororation sinll de
perxitted to purchase any land under the pro-
visions of this end the preceding sections
unless the lands so purchased are necessary to
enable such corporation to do business in this
State, or except where such land i1s jpurchased
in due course of business to secure the payment
of debt.. . " (Underseoring ours)

We aleo ¢all your ettention to Article 1320, Revised
Civil Statutesy 1925, which reads 1n part as follows:

“Every private corporation as such has
_power: |

»
. & 9

- "4, To purchase, hold, sell, mortgage or
otherwise eonvey such real estate and personal
eatate as the purposes of the corporation shall
require, and also to take, Bgld and convey such
other property, real, person’dr mixed, or (as)
shall be requisite for suoh corporation to ac-
quire in order to obtain or secure the ggggfnt
of any abt ess or lia ty due, or be ons—

ing to, the corvoration,” (Underscoring ours

Article 13498, Revised Civil Statutes, 1925, is also
pertinent, end reads &u part es follows:

*No corporation, domestic or foreign, doing
business in this State, shell employ or use its
stock; means, assgts or other property, direct-
ly or indirectly flor any purpose whatever other
than to sccomplish the legltimate buasineas of
its ereation, or those jurposes otherwise per-
mitted by law; . . "

¥HOTE¢ The power of mequiring lands is not conflned
to corporations formed to deal in real estdte. City of San
Antonio vs. Salvation Army (Civ, App.), 127 8. W, 880, error
refused.
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Thus, with respect to corporations generally, it
may be seen that the Legislature has desclared the public
pollicy of the State to be that corporations whose main pur-
pose i8 or was (et the time of the passaze of the Act) the
scquisltion of land are and were forbidden to acquirs land
to any extent (see Article 1362, supra}, and corporations
whose main purpose ia not the acquisition of land, may ac-
quire the same only when necessary for business purposes or
in due course of business in securs the payment of dedt.

See tiestbrook vse. Missouri~Texes Land & Irrigation Company-

(C. C. A, 1617), 195 8. W. 1155; Carpbell vs, Hood, (Coum.

App. 1931) 35 S. W, (24) 83, 85 A. L. R. 266. It 1s apparent
that the intention of the Legisleature as exemplified by the
original ensctment of 1893 was that in no event should land

be purchesed by corporetions unless these conditions were
present, and in its wisdom it further provided for the ligquida-
tion of sueh lands within fifteen years when too much was
acquired.

. Article 4726 of the Revised Civil Stntutes, as amend-
ed, deals specifically with life, health and accident insur-
ance. coxpanies, and by Article 4819 of the Revised Civil
Statutes, Chapter 3 of Title 78 of the Revised Civil Statutes
is made applicable to mutual life insurance sompanies,

We quote Article 4726:

"Every such insurance company may secure, hold,
and convey real property only for the following
purposss and in the following manners

“1. One bullding site and office building for
its accommodation in the tHansaction of its businesa
and for lease and rental} and such office bdbullding
may be on ground on which the Company owns a lease
having not leas than fifty years to run from the
date of its acquisition by the Company, provided
that the Company shall own, or be entitled to
the use of, all the improvezents thereon, and
that the value of such improvements shall at
least equal the value of the ground, end shall
be rlot less than twenty times the annual average
ground rental payable undsr such lease; end
provided, such office bullding shall have an
annual averaje net rental of/at least twice
such annual sround rental; and, provided, fur-
ther, that such Company shall be liable for
and shall pay all State and local taxes levied
and essessed against such ground and the im-
proevesents thereon whioh for purposes of taxa-
tion, shall be deemed real estate owned by the
Company. Provided, that an acquisition of suoh



Honorable C. E. Alvis, Jr., Page 7

an of fice bullding on leased ground shall be
approved by the Board of Insurance Commissioners
of the Steste of quas before such jinvestmsnt.

*2. Such asg have been acquired in good
faith by wey of security for lomns previously
contracted or for moneys due,

*3« Such ns have been conveyed to it 1in
the =zatisfaction of debts previously contracted
ia the course of {ts dealings.

"4. Such as heve been purchased at sales
under Judgment or decress of court, or mortgege
or other liens held by such companises.

®All such real property specified in sub-
divigions 2, 3 and 4 of this Article which ghall
not be necessary for its accomacdation in the
convenient transaction of its busl ness shall be
80ld and disposed of within five years mfter the
chmg§%g_shnll have aoguire& title to the same,
or w n five years alter the same shall have
ceased L0 DO neoaasarf for the accommodation of
its business., 1t 8 not hold such property

for a longer perjiod, unless it shall prooure &

certifioate from the Gommissioner that LtB

Tnteresis will suffer meterially Ef the forged

sale thereol; In vwhioh event the time for the

sale may be extended to such time es the Com-

missloner shell direct iR BUCh GOrLilicate.”
erscoring ours

Consequently, it mey be seen that with respact to life,
health and accident insurance companies, the Legislature has
shortened to five years the period for legel corperate holding,
a8 set out in Chapter 4 of Title 32 of the Revised Civil
Statutes (Articles 1350-1361).

A further limitation on Articles 1380~1381 of the
Revised Civil Stetutes, supra, may be found in Articles $007
and 5008 of the Revised Civil SBtatutes, applylng to casuddily
insurance companies. We guote:

"Art. S5007. ¥No such compeny ahall be per-
mitted to purchase, hold or convey real estate,
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except for the purpose and in the manner herein
set forths

*l. For the erection and maintenance of
buildings at least ample and adequate for the
transaction of ite owm bupsiness,

"2. Such as shall have besn mortgaged to
it in good faith for money due.

"S5. Suech as shall bhave been conveysd to
it in the satisfaction of debts previcusly con-
tracted in the course of its deagings and which
must be taken in by the company on scecunt of
the debt secured by such mortgage.

"4, 8Such az shell have been purchased at
seles upon Judgments, decrees or mortgages ob-
talined or made for such debts. No company ine
corperated as aforesald shel) purchase, hold
or convey raal estnte in any other cases or for
eny othey purpose."

"Art, 5008, All real estate so saoquired
except as is occupled by bulldings used 1o whole
or in part for the accoﬁiﬁaaﬁion of suoh companfes

n the trangsactlon of its business: 8 axe
ag hereinafter provided, be sold end 4isposed of
within ten years after such company shall have
aoqu] title the same. 0 sue¢h company shall

ve Such real estate for a longer period than
that above menticned, unless the said coupany
shall procure a certificate from the Commissioner
that the interests of the company will suffer
materially by a forced sale of such real estate,
in which event the time for the sale may be ex-

tended to such time as the Commlssioner shall
direct in said certificate." {Underscoring oura)

Likewise, a specis)l statute hes bee:x anacted with
respect to building and lgsn assoeclaticns, Article 88la-26
of the Revised Civil Statutes of 1925, which reads in part
a8 follows:
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been acquired unless éa) there shall be a build-
ne sreon occuplie ag an oifice; or (b}
the Banki Ucﬂmkss{oner of Texae& on application
of the 50&53 of dlrectors snall have extended

the tize within whioh such sale @hall De made.
. « <7 (Underscoring ours);

The facts set forth in your letter are not in thmm-~
selves suificient to present s situesticn falling within the
vurview of Articles 1340, 58la-14, 4681, or 4999, Keviased
Civil Statates, 1925, so as to enable the Attorney General to
forfeit the charter of such corporetion, Westbrook vs,
Missouri-Texas Land & Irrigation Co. (C. A. A. 1917}, .1955S. W.
1154; Alamo Club vs, The State (C. C. A.), 147 S, W. 639,
writ refused; Union Men's Fraternal & Beneficiary Ass'n vs,
The Stete {C. C. A.), 190 8. W, 242; Kaplaan Dry Goods Co, ¥S.
Senger Bros. {C. C. A.), 214 S. W, 485; 10 Tex, Juris, para.
258, p. 870.

Hor do we believe the questions set forth in your
letter contemplate a situation in whioh the lend was originelly
f1legally acquired, so as to snable the Attorney General to
restrain the corporation from acquiring more land or violat-
ing the legislative mandate as set forth in Article 1359 of
the Revised Civil Statutes of Texss, supra. Staaclks ve., Rout-
ledge (Sup. Ct., 1922), 241 S, W. 995; Jackson vs., Western
Union Telegraph Company, £69 Fed. 598; National Equitable
Boclety, et a1 vs. Alexaender, et al (C., C. A. 1918), 220 8 , ¥,
184; Campbell vs. Hood {Com. App. 1931) 35 8. W. (24) 93,

85 A. L. R. 2663 City of Wink vs, Griffith Amusement Co.
{S8up. Ct.) 100 8, W. (2d) 695,

As regrettable as it may be thatl the Legislature
has not provided a more sumsaYyy remedy for the altuation des-
aribed in your letter, we believe that it hes at least pro-
vided & complete and exclusive one in Chppter 4 of Title 32
of the Revised Civil Statutes, whioch forms & pert of the laws
against the cresation of perpstuities. American Tribune Rews
Colony Co. vs. Sehuler, 34 C. A, 560, 79 8. W, 375.

As stated in Schmmider vs. Sellers, 98 Tex. 380,
84 S. W. 417, &t page 480: :

"Under the present law of thls state, enacted
March 24, 1893, the corporation hed 15 years from
the passage of the law fand a8 the statute nowv
reads, 15 years from the aequisition of the lend)

289



Honorabdble C, E, Alvis, Jr,, Page 10

to gell the land, and the time has not yet ex-
»ired. Rev. St. 1895, art. 749¢. If the State
should seoure a declaration of forfeiture, the
lends would be sold, and the proceeds distri-
vuted to the stockholders. Kevised Statutes
1395, Article 74%9e. This shows that the holding
of the land is not unlawful.” (Parenthetical
insertion ours)

Consequently, you are respectfully advised and it is
the considered opinion of this department that under the facts
set out in your letter of November 7, 1939, and those addi-
tional fects assumediin this opinion, insurance companies and
real estate loen corporations {with the excention of the
special corporations mentioned in the paragraphs to follow),
retaining a mineral interest in lands which they have origi-
nally, lewfully acquired by foreelosure or otherwise, and
subsequently sold at private sale, may hold such lands or
retain such interests for a period of 15 years from the date
of original scquisition of suel lands in accordance with
Articles 1360 and 1361 of the Revised Civil Statutes, before
_being subject to forfeiture and escheat proceedings instituted
by the Attorney Generel of Texas as provided in Artislé 1384
of the Hevised Civil Statutes of 1925,

Vilth respect to life, healtnh and accident iansurence
companiea, you are respeotfully sdvised trt such corporations
have five years in whiech tH 4ispose of real estate not necessary
in the convenient transaction of bdusinses, without an extension
of time granted by the Commissioner of Insurance.

Moreover, 1t is the opinion of this Department that
general casualty insurance companies heve ten years in which
to dlenose of real estate not necessary in the cmmvenient
transection of business, unless granted en extension of time
¥y the Commissioner of Insurance,

It is the further opinion of this departaent that
building and loan asscclations must diaspose of every parcel
of real estate acquired by such assoclations within five years,
unless granted an exiension of time by the Bankling Commissioner
of Texas.

We shall be glad to furnish & mere gpecific opinion
if you will furnish this department informetion 28 %o the
partidular type of corporation and the erticles of the Revisad
Civil Statutes under which it was incorporsted, and in addi-
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tion all facts and cireumstances relative to the acquisition
of any particulsr picce of land snd the ratention of the
mineral interest,
Yours very truly
ATTORNEY GENERAL OF TEXAS

By% h? hé,.bf'\

Walter R. Koo
Assistent

o Ly, el

James D, Samullen

JD8:G0
: APFROVETDRO 18, 1939

ATTORNEY GENERAL OF TEXAS




