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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon. Charles E. Baughman
Chiaf Clerk

Departmant of Agriculture
Austin, Texas

Dear 31 Opinion Ko, 0-14?3
Re: Would the Cowm

%e are in recsipt of agt for an opinion
on the following guestion: :

vhifeh are subjeet to the attecks of

3ot )~ ~ would the Commissioner have

- rithhold ths Inspedtion Certifl-
the 2ealer refused 10 pay for same? .

re Inspeetion 1s wade and Inspector does
not at thc time delliver Inspection Certificate,
but later the said Inspection Certificate is
mailed &ireoct from the Departmsnt to the Dealsr,
and the DPealer then refuses to make settlement
for same, does the Commissioner have the anthor-
ity to REVOKE such certificate on the grounds
that the dealer has falled and refused to oomply
with the rules of the Commissioner, said rules
having been ted consistent with the pro-
visions of the Aot¥y

MO COMMUNICATION IS YO BE CONETRUED A$ A DEFARTMEHTAL OPINION UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FIRST ASBISTANT
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*Does the Cormmissioner have authority to
reggire immediate settlement at the hands of the
deglexr?

"Then, in event of refusal to make settle-
ment, and after Certificate of Imspection has
been revoked, and the dealer sends out nursery
- stooks, would he be subject to prosecution under
the provisions of Article 1693, Fenal Codle of
Texas?" (parenthetical insertions ours)

article 119, Revised Civil Statutes, 1825, reads

as follows: :

*"The protection of fruit trees, shrubs, and
plants shall be under the supervision znd control
of the Cormissioner of Agriculture. The Commis-
sioner shall prepare and enforce sultable rules
and regulations for the traffic anéd shipment of
cepe jasmine, ocut flowers, and such greenhouse
and florel shipments as may require control, and
for the inapection of nurseries, greenhouses, orch-
ards, rorest -trees, and all produots originating
fronm the same, within the meaning of this chapter,
He shall) enforce the provisions of this chapter and
Make end enforce SUGH OLIAY TuUles aAnd re Eﬁﬂom

no neons n erew. a8 ma eaned nNeces3d-

0 ¢ e _same effect. He sha o
provide sue% Yules and regulations concerning city,

private cr publie parks, avenues of shade trees,
shrubbsry and ornament along the streets of
cities, for oity residences, and city yroperty
generally, as will secure a protection and immunity
from insect pests and contagious diseases intended
to be provided for by this law." {Acts 1909, p.316.)

(Underscoring ours)
Article 126, Revised Civil Statutes, provides:

"To ascertain whether nursery stock is infected
with diseases or pests, the Commissioner shall causs
to be made at least once each year, an examination
of each nursery or other place where nursery stock
i8 exposed for sale. If such stock so sxamined i3
apparently free in all Tespeets from any contagious

sctious dlsease or erous njurious
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or proprietor of such stock a certificate recit-
E T§§a§ Ege sﬁcg 80 exam_ﬁ;_:ai was at §§e f_lijﬁ of
such e on a en re6 m 6ny suc
dicease or pest. ﬁo such certificate BEEII be
negotiable or transferable, and if sold or trans-
ferred, it shall be vold.” (Underscoring oures)

Article 127, Hevised Clvil Statutes, contains the
following provisions:

"4ll nursery stock consigned for shipment,
or shipped by freight, express or other means
of transportation, shall be sccompanied by a
copy of said certiﬁeate attached to each car,
box, bele, dbundle or package., When such box,
bale, bundle, or packege, contains nursery stock
to be delivered to more than one person, partner-
ship, or oorporation, each portion of such nur-
sory stook to be delivered to such person, part-
‘nérship or corporation, shall also bear e copy of
the certificate of inspection issued as provided
‘An the preceding article."

Article 129, Revised Civil Statutes, provides for
revocation of certificate by the Commissionsr of Agrisulture:

*The Commigsioner may revoke any certificate
issued under this chapler ?EE he 1inds Lthat Talse
'rsggesen‘@f_!m Eave: %en ma!e EE Ee %E E
whom sSame was issued, Or upon re of such
Party Lo Comply With Lhe Jaw tructlons or rules
g%ven Bx the Cgﬁiss!:oner as_authorized by this

chapier. naerseor ours

Article 133, Revised Civil Statutes, authorizes the
sollection of reasonasble inspection fees by the Commissionexr

of Agriculture: ‘

“The Commissioner shall £ix and collect rea=-
sonsble Tees for the inspection herein ?‘g‘:ﬂ dad
Tor, of not less Lhan two dollars an Y dents
nor more than Tifteen dollers 10T each INSPeoLion.”

{Underseoring ours)
Article 135, Revised Civil Statutes, 1925, provides:

"The terms *aursery stock!', ‘nursery'!, ‘dealer,’
and 'agent of a nursery or dealer,' as used in this

ochapter, shall have the seme me as 1s glven
those terms by Artiecle 1698 of the Penal Code. Any -

U3
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such agent shall have proper oredentials from the
desaler he represents or co-operates with; and
failing in that, eny such agent shall be classed
as a dealer, and subject to such rules as may be
adopted relating to them, and shall be amenabdble
to the same penalties for the violation of any
provision of this law,"

Article 1693 of the Penal Code of Texas reads as
follows:

*All nursery stock consigned. for shipment,
or shipped by freight, express or other means of
transportation shall be accompanied by a copy of
sald certiricate attached to each car, box, bale,
bundle or package. W¥hen such box, baie, bundle or
package ocontains nursery stock to be dellvered to
more than one person, partnershiy or corporation,
each portion of such nursary stock to be so0 delive
ered shell also bear a copy of -such certificate of
irspeetion, Whoever sends out or delivers within

this State, trees, vines, & 8, T or
cu 1; |:u4|| nowvn as nus' r 8 0- wc
are subjec v e attacks o n8ects and dlseases

apunerated : he has in b S8as88lon

Tool; Or s eface or destroy such ¢ 3~
cate, Oor wWro session of such certi-

Ticate, or atiac r S O OAch 8
ment, suc - bear a 0opy ol sald ce 0&10,
& e ed not Jess than one hundred nor more

undre 0li6TH. orsoar ours

Reviewing the most pertinent of the above quoted
statutes, Article 126 requires the Commisaioner of Agricul-
ture to issue to the owner or proprietor of nursery stook a
certificate of inspection where an examination, to he made
at least once a year, discloses sush stook to be free from

disease and insect pests,

Artiale 127 stipulates that a copy of the certifi-
cate of inspection accompany all shipments of nursery stock.
Article 16¢3 of ‘the Penal Code makes 1t a penal offense 1o
ship nursery stock without the eertificate, .

Article 129 provides for revocation of the certifi-
sate on osrtain conditions, including refusal of the party to
whom it was issued "“to comply with the law".

J4
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srticle 133 authorizes the Commissioner to “fix
and collect reasonable feaes™ for the inspection, seald fees
ranging from Two Dollars and Fifty Cents to Fifteen Dollars,

There is no provision in the various articles above
quoted as to the time and munner of payment of the fees for

the inspection.

Since the certiricate provided for in article 126,
supra, 1s necessary for the shipment of nursery stock, it has
certain-’ of the characteristics of 2 permit, or z lliaense
- whieh has been defined us & form of permisasion. from the proper

suthorities to perform certain scts and carry omn a cer
business, and the law relating to payment of license or per-
mit. fees appears to be applicable,

27 Tex, Juris.p 890: “Ordinarily the right to
a license depends upon the payment of & fee * * *»

27 Tex. Juris, &892.: "Licensing measures quite
generally provide for the payment of a sum by the
liconses to defray the expense of issuing the li~
cense and examining the applieant or supervising

the business to be condueted, Such charges are .
usually denominated 'fees®, A license fee s not a
tax, but a price exaeted for the exsroise of a pri-
vilege. It is levied under the police and.not the
taxing power, and therefore differs essentially

from both a property and an ocoupation tax. 48 a

rule, payment of the license fee is msde & Prereé-
quls e o e T1gD 0 @Xercise he 1Y
sough and In many 'casges purs of the activity

wilithou rovious ent of the re Ted Tee 18
made & criminal ogense.“ IAnE cases clited) Iﬁder-

atoring ours)

37 Corpus Juris p.B5%: *The time and nuznner
of payment of a license fee or tax are generally
governed by the provisions of the statute or ordl-
nance requiring the license or tax, they generally
being payable annually.

*Yayment in advance, Payment of & license

fee nay be and generally is required as a condi-
tion precedent to the issuance of a license and

. engaging in business, and a lieense issued before
such paymsnt is void. Under some statutes and
ordinances payment in advance is also reguired of
license or oocupation taxes, and where a tex is im-
posed monthly, an appllicant who has already pursued
the business for soms time without taking out a
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license or paying the tax is not entitled to a
license without the payment or tender of dack
taxes for the time he has engaged in the busi~
ness. Under other statutes or ordinances, how-
ever, & license or ocoupation tax is not payable
in advance or as & condition precedent to engag-
ing in business, particularly where the tux is

graded according to the emount of ennual sales
or inocome," _

It will be noted that where the statute provides
for the time and manner of payment of fees, payment of the
fee in advance 1s a generel rule. In some ihstances, how-
ever, the nature of the tax prevents payment in advance,
as where the tax is graded sccording to the amount of an-
nual sales or income, 37 Corpus Juris 251,

Where the statutes contain no express provision
as to. time and payment of fees such as are authorized by
Article 133, Revised Civil Statutes, 1925, it is necessary
to ascertain the intent of the lLegislature from an analysis
af the statutes a3 a whole in regard to the time of payment.

Examination of the nursery stock and issuance of
s certificate of inspection involves a certein amount of ex-
pense, The object of the fees is to defray the expense,
Thile the language of irticle 128, Rervised Civil Statutes,
1925, is mandatory to the sffect that the Commissionéer of
\griculture issue a certificate to the owner or proprietor
»f nursery stook passing the test, still it is equally manda-
ory under article 133, Revised civil Statutes, 1925, for hin
© f£ix and colleot reasonable fees for the inspection. A
iertiricate of inspection is a condition precedent to shipment
f nursery stoek, To ship nursery stock without it 1s & vio-
ation of the civil and oriminal statutes of the Btate of Texas,
' nursery stock owner is not entitled to the inspection ser-
1ce of the Department of Agriculture and the lioense from the
tate on a credit basis, 3Such a comstruetion wuld cireumvent
he purpose of the iet and ensble nursery stock owners and pro-~

rietors to take advantage of the benefit of the Act at the
Ipense of the state. ‘

Article 119, Revised Civil Statutes, 1925, author-
Zeg the Commissioner of Agriculture to "enforce the provi-
ions of this chapter and enforece such other rules and regu-
ations not inconsistent herewith as may be deemsd necessgary
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to carry the same into effect."

Art. 128, R, C, 3. 1925, authorizes the Commissioner
of agriculture to revoke z certificate "when he finds that
false representations have been made by the party to whom the
gsame was lssued" or "upon refusesl of such party to comply with
the law, Instructions or rules given by the Commissioner as
authorized by this chapter.m .

While it is not advisable for the Department of Agri-
culture to 1ssue the certificate without having first collected
the inspection fees, still In those cases where the certificate
hes teen issued with the understanding that the certiricate fee
be pald, the language of airt. 129 is broad enough to authorize
revocation on the ground either that the certificate holder
obtained the certificate by representing that he would remft
for same and not having done 80 or intending to do so, thereby
obtaining same under a false representation. aigain non-pay-
ment amounts to a refusal of the party to comply with "the law,
instruotions or rules" which call for payment.

. art. 1683 of the Fenal Code contains the significant
provision that whoever is “wrongfully in possession of such
certificate” is subject to fine, Vhere the certificats of in-
spection has been revoked under aArtiole 129, R. C. 5. 1925, by
the Commissloner on account of refusal to make payment, end
the possessor thereof sonds out or delivers witgin'the state,
trees, vines, shrubs, plants, buds or cuttings, i. 6. Nursery
stock subject to the Act, then such nursery desler is “wrong-
fully in possession of such certificate” upon the strength
of which he mskes his shipments, end is subject to prosecution
under 4rt. 1693 of the Fepel Code.

It 1s our opinion that the Commissioner of Agriocul-
ture has the authority to refuse issuance of the certificate
of inspection provided for under Artlele 126, Revised Civil
Statutes 1925, to owners and propristors of nursery stock un-
less the inspection fees provided for under irticle 130 be
paid et the time of issuance; that where the certificate of
inspeetion has been issued without gayment thereforg, the Com~
missioner has authority to require lmmediate settlement of the
inspection fees from the dealer; and furthermore, that in cases
where the certificate has been issued, the Commlissioner has the
authority under article 129, Revised 61v11 Statutes to revoke
any certificate for which the owner or proprietor of nursery
8tock has persistently delayed or refused to pay; and finally,
vYhere the party to whom the certificate of inspectlion has been
issued refuses to pay the inspeetion feés therefor and contin-
Wee to send out nursery stocks under the authority of said
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certificate of inspection, he is subject to prosecution and
fine under Article 1693, Penal Code of Texas, for operating
under a certiricate of mpection wrongfully in his posses-

sion.

Trusting that we have fully answered your inquir-
ies, vwe are .

Yours very truly
ATTORNEY CENERAL OF TEXAS

Byc-- )\ ' L \-:T'J‘d-

Dick Stout
Assistant
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