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Honorable James B, Kilday

Director, Motor Transportation Division
Railroed Commisaion of Texas

Sustin, Texas

Dear 8irg ‘ Opinion No. 0-3606

Res May hlm of certificate
apporticn rental between
interstate and imtrastate
tusiness, and pay ‘a sum
equal to ten per oent of
the smount apportianed to
intrastate business only.

In your letter of Ootober 17, 1939, you sulmit the following
factsas

"Intrastate Common Carrier Motor Cavrier
Certificate No, 2878, owned by the H.8.A. Motor
Freight Lines Inoc., haa been leased to the Sun-
set Motor Lines for the past three years for a
oconsideratiom of §560.00 per month, ten per ocent
of said monthly payments being collected by this
Department for oredit to the State Highway Fund.

*Wo now have an application to renew said
lease for a consideration of $650,00 per month,
setting out that $300,00 of the morithly ,consid-

~ eration peid for said lease shall be deemed to
be paid in consideration of the Interstate rights
and $250,00 thereof shall be deemed to be paid
for the intrastate rights, and the lessor and
lessee ocontend that we should oollect only ten
por oent of the $260,00 which they olaim is the
consideration paid for the intrastate operating
rights.
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®The instant appliocation involves a very
small oonsideration, tut if the practioce is
followed, it will ultimately result in the loss
of an appreciadle smount of revenue to the State,
The Certifioate referred to is an intrastate cer-
tifioate issued by the Railroad Commission of
Toxas, authoriging an operation between Houston

snd San Antonie,

"We request an opinion from you as to
whether or notw should oollect ten peroent of
the monthly remtal of $250,00, olaimed to be the
amount paid for the intrastate operating rights,
or if wo should aolleot ten per cent of the en-
tire consideration of $5650,00."

Seotion 5 of Article 9§11lb, Vernon's Amotated Texas Civil Stat-
utes, authorizes e sale, assigmment, lease, or tyamsfer of & certificate
of publio ocnvenience and neocessity for motor carriers, md provides that
the “transferee shall pay to the Commission & sum of money equal to ten
per cent of the smount pajid as a oconsideration for the transfer of the
certificate, which sua of ten per oent shall be deposited in the Btate
Treasury to the aredit of the Highway Fund of the Btate, o . "

In this opinion wo assume that the certifiosate mentioned in your
letter is a cortifiocate of public oconvenience and necessity dssoribed in
said Article, and is not a mere permit to do am interstate business on the
highways of Texas, The State has no authority to require or grant a ocer=
tificate of publio convenience and necessity ocovering interstate commeroe,
but does have the power to deny the use of its highways to interstate motor
oarriers, if such use would subject the highways to excessive burdems, or
endanger the safety or ordinary users of the highways,

South Carolins vs. Bgrowell Bros., 303 U, 8, 177

Southwestern Greyhound Line vs. Railroed Commiseion
of Texas, 99 S.W. (2d) 263

Redlroed Coemission vs, Tipps, 130 S.W. {2d) 1078

Railrosd Commission vs. Loving, 128 8.W. (2d) 845

Smith vs, Coleman, 127 8.W. (2d4) 928

Winton vs, Thompson, 123 &,W, (24) 951

MoDonald vs. Thompsodl, 5¢ Supe Ct. 176
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If it be true that the ocertifiocate covers only intra-
state commerce, it follows that it would be illogical to say that
a portion of the remtal peid represents the value of the business
done in interstate commerce. §&inoe the certifiocate grants no
pormission to do an interstate business, none of the consideration
paid for leasing the certifioate can be construed to be in payment
of the privilege of doing an interstate business,

The rule would not be different, however, if the certifi.
ocate also constitutes a permit to do an interstate business on the
highways of Texas, It is unnecessary to decide here whether the
rayment required by the statute is an inspeotion fee, or a tax im-
posed for the use of the State highways, In either oase, it is not
subjeot to attack on the ground that it oconstitutes an unconstitu-
tional burden on interstate commerce, In regard to inspection fees,
see Inter-Island SBteam Navigation Company vs. Territory of Hawaii,
96 Ped, (2d) 401; Potapsoo Guaro Co. vs, North Carolina, 171 U,S,.
3603 Mcleen ve, Denver, 203 U« 8, 383 and as to & tax imposed for
the use of State highways, se€¢ Aero=Mayflower Iransfer Company vs.
Georgia Publioc Servioe Commission, 295-U, 8, Z85; Continentel Baking
Company vs. Woodring, 286 U.8. 3623 Interstate Busses Corporation vs,
Blodgett, 276 U, 8. 245,

If the sun required to be paid is considered an inspeotion
fee, the total sum oollected must have a rational relationship to the
cost of inspeotion. Red C Qil Manufecturing Compeny vs. Board of
Agrieulture, 222 U, 8, 380, While we are umaoquainted with the facts,
we sssume that the total sums colleoted do bear such a relationship
to the cost of inspeotion. If this be true, we can see no objection
to the method adopted by the Legislature in determining the standard
by which the amount of the fee is fixed, Nelither can we find objec-
tion to this method if the statutory payment is comstrued to be a
tax for the use of state highways, The wvalue of the use of the cer-
tificate is determined by the parties themselves, They should not
be heard to complain that a tax based upon a proportionate part of
the value they fix is invalid unless it is confiscatory. We do not
believe that ten per ocent of the value placed upon the use of the
certificate by the parties themselves can be held in this case to be
oonfiscatory.

The State may impose & highway use tax or am inspeotion fee
on vehicles operating only in interstate ocommerce., Aero-Mayflower
Transfer Company ve. Georgia Publio Service Commission, supra; Moleen
va, Denver, supra, If this be true, it is alac true that the State
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may levy a&.tax or sn inspection fee bBased partly upon interstate
ocommerce and partly upon intrastate cormeroe. The greater power
inoludes the leaser,

It is, therefore, our opinion that you should welleet a
sw equal to ten per cent of the total oconsideration paid for
the lease of the certifioate, or in the oase desoribed in your in-
quiry, ten per cent of $550,00.

Yours very truly

ATIORNEY GENERAL OF TEXAS
By s/ Viotor W, Bouldin

Yiotor W. Bouldin
Assistmat

VWB: FGgegw
AFFROVED DEC. 2, 1939

s/ Gerald C.
ATTORNEY GENERAL OF TEXAS



