473

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERLYD C, MANN

ATTORNKY GENERAL

Fonorable ¥, L. Rdwards

County Attorney

Yiotoria County

viotoria, Texas /

Dear 8ir: Opinion No. 0-151‘ \
Re: Liabilitg3ndu: ‘our rodeo
exhibitions ted\ for social
rather tha ofit purpgoses, as
outlined, to th upation tax

.levied by Seotion 31, \Artigle

By your letter of Se
this Department an opinion upon
rodeo exhibitions, conducted by g
the ogocupation tax levied -on rod
Article 7047, Vernon's } .
proper answer to your .
this rodeo exhidition is co-‘ner 4, we gupte fully from your letter
in this connection: |

y of certain amateur
aptles in your eounty, to
.1tionu by Seection 31,

Inasmuch as the

Years fo

bronco : B g

are axat 3) . pdulged in by local parties
intefestad - 54 and the performers reoceive no
eogpend gver for their performances,other than
an . R : In other words, theas rodeos are
held or he ame nt of the performers. Usually, a

/n 1s charged the pudlic, ranging from
vepfy~-five cents, which money is used for
ig of fayleg for the prizes, dsfraying the ex-
penses inollert to nolding the rodeo, eto., No profit is
received by any individual, nor .is the rodeo put on for
the personal profit of any individual, It is similax to

s free-for-all barbscus for social purpeges, wherse the
public contridutes 80 muoh to defray ths expenses.
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"Pleasc advise us for the benefit of the lax Col-
lector, of this Coucty, if these rodecs are subjeot to an
ogoupstion tax under Saction U1, Artiole 7047, Revised
Civil Gtatutes.

"I have been unable to rind eny ceses, directly in
peint, but basing my opinion on my personsl knowledgs of
tkose exhiditions, snd the custox in this ocounty, Y have
heretofore orelly advised the Tax Colleotor that these
rodeos were not subj-ct to an occocupation tex, dearing
in mind thet none of these performers are profsssionals,
and all perform without pay, and the same deing more or
less in the nature of social gatherings.”

The tex levy under consideraticn here, Secticn 31, Article
7047, Vernon's innotated Civil Statutes, provides as follows:

*lodeos.~ From every rodeo exhibition wherein droncho
busting, rough riding, squestrian, sorocbatic reats and
roping tontests are performed or exhidbited for whieh
an:admisgion fee 18 charged or received, a tax of Ten
Dollars ($10.00) for each day or. part thereof such rodeo
i held or exhidited. This shall not apply to rodeos
ownsé by private individuals and used only rfor training
purposss, or in connection with agriculture fairs and
exhibitions,”

We have Been unable, as you stete you were, to find any
authorities in Tekas or other jurisdictions, bearing directly upon
the question presented, and we are accordingly relegated to the bare
text of the 'statute for the correct answer to your question.

It appesrs fromx your fectual statement, hereinabove set
out, that « smell sdmission fee 15 charged the public, ranging from
ten cents to twenty~five cents, which fees or gete sharge is used for
defraying the eoxpenses incident to boldirg the rodeo. 4t rirst rview,
and oconsidering only the strict letter of the texing statute above
guoted, it would seer that this sdmission charge would yender the
descridbed rodeo oxhibition subleot to the tax. Under this approaoh
to the cuestion, the fect that, as pointed out by you, this admission
charge does not go to eanrich any individual but rether is used for
providing prizes and paying expenses incldent to] the exhibition,
would not take this particuler exhibition out of the operation of the
statute; beceuce said ztatute does not provide that an admission fee
‘murt be charged or received for profit-making purposes but makes
the mere charging or receiving of an admission fee a condition of
taxability. :
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However, we 4o not belleve such a conclusion, besed
upon the naked letter of the statute, would dbe in acoordance
with established e¢anons of statutory oconstruction or afford
the result contemplated by the Legislature. The question pre-
sented is purely one of statutory construction, and in ap-
proeching it, we should be guided by the paramount rule that
the intent of the lawmakers should be ascertained and effec-
tuated. This rule applies to statutes generally, but here we
have 2 tax measure, and we must be governed, additionally, bdy
a rule of particular application to the effect that tax stat-
utes are to be construed in favor of the taxpayer and ageainst
the State or other taxing authority.

Guided and assisted by these rules, we can only reach
the conclusion thaet the Legislature 4id not, by the enactment
of Seotion 31, Article 70,7, Vernon's Annotated Civil Statutes,
intend to levy an occupation tax upon & rodec conducted as out-
lined in your letter, but intended rather to levy suoh tax upon
rodeo exhibitions conducted with s view to profit, or as the
business or occupation of the owners or sponaors of such exhib-

tion.

This conclusion is impelled by an examinstion of Art-
icle 7047, Vernon's Annotated Civil Statutes, in its entirety.
This article embraces some forty or more suddivisions, each con-
csrning a certain cocupation or business designed tc bs brought
within the Act. Section 31, under consideration here, is one
of these and should not, in construing same, be lifted out of the
tax statute of which it is a part, but should be considered in con-
nection with the beginning of Article 7047, Vernon's Annotated
Civil Statutes, whioh reads as follows:

"There shall be levied on and collected from every
person, firm, company or association of persons, pursu-

ing any of the occupations named in the following num-
bPered subdivisions of this articie, &n annual OCOuUpA-~
tion tax, which shall be pald annually in advance ex-

cept where herein otherwise provided, on every such oc-
cupation or separate establishment as follows:" (Under-

scoring ours)

Thus we see that Article 7047, Vernon's Annotated
Civil Statutes, levies a tax upon certain named occupations.
Our courts have defined “occupation,®™ as the term is used in
statutes relating toc cccupational taxes, to mean veocatlien,
calling or trade; the businase in which one engages to make
a living or obtain wealth, profit being an essential selement.
27 Tex. Jur. p. 896 (Licenses Sec., 50); State v. Austin Club,
89 Tex. 20, 33 8. W. 113, 30 L. R, A. 500; Stanford vs. State,
16 Tex. App. 331; Shed v. State, 70 Crim. Rep. 10, 155 8. W.
524; Love v. State, 31 Crim. Rep. 469, 20 8. W. 978; wWillians
v. State, 23 Tex. App. 499; 5 8. W. 136. :
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It would dc violence not only to the authorities but to
common senge Lo say that & rodeo, conducted by local amateurs for
the anpnual edification and amusement of friends and neighbors, and
with no considersation moving to the pesrformers except love of the
sport, & few spills, and s posnible prize, is an "ococupation,”™ sub-
ject to taxation within the spirit and meening of Article 7047, Ver-
pon's Annotated Civil Statutes. You have correotly advised your tax
collector that the described rodso iz not subjeoct to this tax,

Yours very truly

ATTORREY GENERAL OF TEXAS

BY

PMN:KR

PERST ASSISPANT
ATTORNEY GENERAT,.

APPROVED

OPFINION
COMMITTEE




