GERALD C. MANN
ATTORNKY GMNKHAL

Hon. Alex F. Cox
District Attorney
36th Judicial Diatrlet
Beeviile, Texas

Dear Sir:

THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TESXAS

" Opinion No. 0-1515
Re: ﬁl) Is a comnissioners court

empowered to appoint as shreiff

a non-reslident of the county to
serve out the unexpired term of
the duly elected sherlff who has
resigned?

(2) If such eppointment is madse,
can the appointee legally hold the
offlice of sherlff during the term
of the appointment?

(3) Would the fact -that the ap-
polntee is a State Ranger who
formerly maintained his resldence
in the county, but who for the
rast 18 months has resided else-
where with his famlly, make any
difference with regard to the '
legality of the appointment?

Your request for an opinion on the above-stated
questions has been recelved by thls department.

follows:

- Article 2927, Vernon's (Clvil Statutes, reads as

"No person shall be eligible to any State, county,
preclinet or municlpal offlice In thls State unless he
shall be eliglible to hold office under the Constltutlon
of this State, and unless he shall have resided in this
State for the perlod of twelve (12) months, and six (6)
months in the county, precinct or municipelity, in which
he offers himself as a candidate, next preceding any
general or special election, and shall have been an
actual bona fide ciltlzen of sald county, precinct or
municipallty for more than six (6) months. No person
Ineligible to hold office shall ever have hls name
placed upon the ballot at any general or spaclal elec-
tion, or at any primery election where candldates are
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selected under primary election laws of thils State;

and no such iIneligible candldate shall ever be voted.
upon, nor have votes counted for him,at any such general,
special or primary election.”

Article 2928, Vernon's Civil Statutes, provides:

"Neither the Secrstary of State, nor any county
judge .of this State, nor any other authority authorized
to issue certiflcates, shall lssue any certificate of
election or appointment tc any person elected or
appointed to any offlice in this State, who ls not ellglble
to hold such office under the Constitution of this State
and under the above Articles; and the name of no lneliglble
person, under the Constitution and laws of thls State,
shall be certified by any party, comnlttee, or any
authority authorlzed to have the names of candldates
placed upon the primary ballots at any primary election
in this State; and the name of no ineligible candldate
under the Constitution and laws of thls State shall be
placed upon the ballot of any general or special election
by any authority whose duty it ls to place names of
candidates upon official ballots."

_ Qur courts have uniformly held that a party who is
duly appointed or elected as an officer is a de facto officer,
although he may be in law disqualified from acting. See the
cases of Germany vs. State, 3 S.W. (24) 798; Broach vs. Garth,
50 S.W. 594; and Shirber va. Culberson et al, 31 S.W. (24)
661, and authorities clted therein.

In view of the foregoing authoritlies, questions
numbered 1 and 2, above quoted, sre answered in the negative.

Section ¢ of Article 16 of the State Constitution
reads as follows:

"absence or business of the State or of the
United States, shall not forfelt a residence once
obtained, so as to deprive anyone of the right of
suffrage, or of belng elected or appointed to any office
under the exceptions contazined in this Constitution.”

In opinion No. 0-1263, this department held that
"g party cannot hold the office of deputy sheriff and speclal
ranger at the same time." We enclose a copy of this opinion
for your convenlence.

In view of the above-mentioned opinion, it 1s
apparent that a party cannot hold the office of sheriff so
long as he remains a State Ranger.
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In view of the foregolng authorities, you are
respectfully advised that 1t is the opinion of thls depart-
ment that if the appointee to the office of sheriff maintained
his legal residence in the county where such appointment is
to be made during the past elghteen months he was absent from
the county on business of the State as a State Ranger, and
8t11l maintains hls legal residence in such county, he can
be_legally appointed sheriff of such county. However, if
such appointee did not maintain hls legel residence in the
county where such appolntment is .to be made during the past
eighteen months he has been absent from the county, he can-
not be legally appointed sherlff of the county.

Trusting that the foregoing fuliy answers your
inquiry, we remain
Yours very truly
ATTORNEY GENERAL OF TEXAS
s/ Ardell Williams
By Ardell Willilams
Assistant
APPROVED OGTOBER 20, 1939
s/ Gerald C. Menn
ATTORNEY GENERAL OF TEXAS
Approved Opinion Committee By BNB, Chairman
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