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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN

T Aptit A,

Honorable Frank R, Xurray ty-n;<?(7

County Attorney

Carson County o

Faghandle, Texas ¢ A
1

Dear Sir: \ \\
opinion %o, o-15é1 T

Fe: Cualification orf-a_school trustee
to hold t‘at office dfger having
been ¢ohv rieted of drivi auto-
mobile while intoxiocated.

Under date of 3 ptqtﬁg $32, you subnit for
the opinion of this depar 19’ 10 owing question, which
we quote from your letter,

an
ot icers felony, * * * shall work
znval rom office of the officer
v
.

oon ¥ach suoch Jjudgment of conviction
s 11 qm 1th1n it an oxder removing sauch of-

\_/
It ix’plsin that the Leglalature intended the
above stabute to apply to aay ocounty officer convieted of
felony by the very wor of the atatute. o room 1s
eft for any different coustruction and nons san bHe made.

In Hendricks v, State ex rel, EZokford, 49 s, ¥.

705, the guestion involved was whethesr a mohool truates was
8 county officer, That court used thes following language:
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Honorable Frank R, Kurray, Pege 2

"gach of thea is an officer in and for the
precinet of the county of which his precinot is
a part, and consequently of the ocounty itself;
and we think there should bde no difriculty in
construing the Conatitution and the statutes as
including the officers of the precipet and dis-
tricts of & county in the general designation of
county officers.”

The Hendricks case was approved by the Supreme Court of
Texas in the case of Bonner v. Belsterling, 104 Tex. 432,
and the court uses the following lunguage: "In that osse
(Hendrioks v, State) the distriact was a subdivision of &
county and the trustee derived his authority solely frox
the general law which applied to the county., He was there-
fore an officer in the county in the same ssnss as was &
Justice of the peace.”

See Fowler et al v. Thomas et al, 275 S, W. 263,
and authorities oited therein, holding that a sahool trus-
tes 1s & county offlcer.

¥e conolude that & sohool trustee is a county
officer within Article 5968, Revised Civil Statutes, 1925,

Article 47, Penal Code, defines a felony in the
following language:

*in offense which may - not must - be punieh-
able by death or by confinement in the penlten-
tiary 1s a felony; *« * *=

¥%e also call your attention to the opinion by
Judge Hawkins in the case of R, L, Gordon v, State, 1355 Tex.
Criminal Reports 488, which sets cut the provisions of Arti-
cle 802, renal Cocde, as amendad, and construlng same., The
opinion, in part, resds s2 follows:

~ "Artiocle 802, ¥, C., 23 axended, Acts 1937,
45th lLegislature, Chap., 80, . 108, provides:
'Any person who drives or opsrates an automodbile
or any other zotor vehlole upon any street or
alley, or any other place within the linits of
any lncorporated city, town, or village or upon
any publioc road or highway in this State while
s:ch person is intoxicated, or in any degree
under the influence of intoxisating liquer, shall
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upon gonviotion be confined in the penitentiary
for not more than two (2) years or be confined
in the county Jjail for not less than five (&)
days nor more than ninety (90) days and fined
not less than Fifty Dollars (&450) nor more than
Pive Hundred Dollars {$500).' The punishment
permitted may in the diseretion of the court or
Jury be confinement in the penitentiary and the
offense 1is therefore a felony. If by the terms
of the statute the jury is at liberty to inflies
some ilder punishment than imprisonment in the
penitentiary that does not prevent the offense
from belng & felony. Campbell v. State, 22 Texas
Crim. Rep. 262, 2 S, W. 825; smith v, State, 115
Texas Crim. Rep. 88, 8% S, %, {28) 350,%

We algo call your attention to 95 A. L. K. 1115,
and authorities cited therein.

.Xe concluds from the authorities cited in this
opinion that the convioction of a school trustee for drive
ing an automobile whiles intoxicated will disqualify such
trustee from: said office and render him subject to re-
moval thersfrom.

Yours very truly
ATTORNEY GENEKAL QP TEXAS

By ’Af—%, {w
CecYl C. Camnpack !

Assistant
CCC:L¥
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