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Dear Sirt Attention of ¥r., C, C, Filimore
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Opinlon No, 0-1828

Re: Is a State Highwey P !cman.n-
titlel to mil ut=of-county
witness in a oas¢ and defore

gni
\ had, and given bond for
any oourt, or before any
o* his residence
_ ony oase, and whe appears
i tiance with- the obugauens of suoh res~
xancw, or bond, shall bde s)lowsd his gotual
g expenses, hot mudlngrﬁ:ur oents
mg te and returning ths gourt
- a{h ¢ negrest preactiocal conveys
rs per day for each day he

assarilx bs sbaent fyom home a8 & wit-
mna in such cuse,

"witnesses shall yreceive from the State
for attendance upen dimstrict courts and gm&
juries in eounties other than that of thelr
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raaidence, in cobedience to subpoénas issaued
under the provisions of law their actual
treveling expenses, not exceeding four gents
per mile, geing to an¢ returning from the
court or grand jury, by the nearest practicel
conveyance, &nd two dcllsrs per day for each
day they may necessarily be absent from home
aB a witness, to be pald a&s now provided by
1&“;....“

Section 3 of the above mentioned erticle pro-
vides that!

“"Rafore the close cf each temm of Distrioct
Court, the witness shall riake an affidavit stat-
ing the number of miles he will have traveled
going to and returning from the oourt, by the
nearest practical conveyance, and the number
of days he will have hean neocesaarily absent
in going to and returning from the plege of
triel; which affidevit shall be filed with the
papora of the cass, No witneas shall receive
rey for his mervices &8 a witness in more
then one cess at any one term of the court.
Fees shall not be allowed to more than ¢wo
witnesses to the same faect, unleas the judge
before whom the cause is tried shall, after
such ocase has been tried, continued, or cther-
wise disposed of, certify that such witnesses
were necesaary in the cause,...”

It &8s well settled that no public official is
entitled to receive and retein any fees or compensation
unless there is 8 provision made by the Legislature giv-
ing the same to him, See the oeses of Y, C, Calla: vs,
City of Rockdals, 246 SW 6543 Duclos vs, Earris County,
298 SW 417 and authoritiaa oited therein. Alongitihe same
line, the courtes have held that the legislature may pro-
vide for the sllowence of expenses incurred by en officer

in sdditicn to the compeneation fixed by law. Terrell va.,
¥ing, i4 SW 28nd 786. irticle 3897, Vernon's Civil Statutes

and éuthoritios cited thereunder, pertaining to the filing
of expense accounts of various officlals,

In the case of lay vs, State, £02 SW 789, the
question was whether & salaried pelieeman was entitled to
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his per diem under the old Article 1137b, Code of Crimin-
al Procedure {now repealed). The court, in this case,
after holding this article applicabdble only to felony
cases and not the case under consideration, which was a
misdemeanor, used the following language:

"There being no difference with reference
to misdemeanor cases as to the character of
witresses, whether officers or not, the offi-
cer would come W thiin the general category, as
we understand the law, as witness. His offi-
cilal chasracter, so far as that proposition is
concerned, would make no difference....™

We qunte from Sen:te Bill No. 427, Acta of the
46th Legislature, as follows:

“"Ko traveling expenses shall be claimed,
allowed, or paid unlese incurred while travel-
ing on official business of the State. Any
state official or employee entitled to trave-
ing expenses out of state eppropriations herein
made, who is legally or officially required
to be present at the trial of any state case,
shall not oleim t:aveling expenses from the
state and also from the court, wherein sald
case is pending. If, by oversight, duplicate
claims are filed for said traveling expenses
and collected then said officers or employees
shall reimburse and refund to the state treasurer
in en amount equal to the respective amount
colgected under such witness fee and mlleage
claimed."

Under the case of lay vs. State, supra, it seems
that the official character of the wltness makes no differ-
ence as to the per diem, where the statutes do not specifi-
cally draw a line betweeh officers as witnesses and ordinary
witnesses. Article 1036, Code of Criminal Frocedure, supra,
the present statute providing fees and milegge for out of
county witnesses doeg not make this distinction. It hes
long been the departmental construction of the Comptrollerts
office that State Highway Fatrolmen are entitled to mileage
and the 32.00 per dlem as out-of-county witnesses in a felony
case in the court and before the grand jury inyegtigating
a felony. However, such highway patrolmen receiving mileage
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fees and 8£,00 prr diem from the cocurt are not entitled

to collect the mileage fees snd the 22,00 per dlem &nd
also the traveling expenses sllowed by the generel appro-~
rristicn bill, JIf the per diex snd nilesge under Artiecle
1038 and the traveling expanses &5 ecllowed by the genersl
epprorriation bill ere epllected, then such highway patrol-
men would he required to reimburase gnd refund to the Stete
Treesurer an amount eéguel to the resrective emount ccl-
lected ss such witness fee and rilesge Under Article 1036,
supra; thst is, Fighway Patrolmen when sutbpoenaed as out-
of-gcunty witness before the court in a fslony cese or be-~
fore the grané jury investigating &« lelony cese ognnot
cleir both the mileage fees und p-r diem @8 allawed by
Article 1036, supra, and elso the trsveling expenseés al-
lowed by the Genersl aApproprieticn Bill, ¥we believe the
Comptroller has oorreotly ocnstrued the law,

¥e want to thenk you for the atle brief sudb-
ritted with your inguiry which hes been very helnful in
enswering your queetions.

Trusting th:t the forsgoing fully answers your
inquiry, we remain

Yours very truly
ATTORREY GENERAY OF TEXALE

Ardel) ¥illiswms
Assiatant
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