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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD <. MANN
ATTORNEY GRNERAL

Hoa. Joab Campbell
County Attorney, Sochleicher County
Eldorsdo, Texas

Dear Sir:

Opinion No. 0-1528
Re: Is it neceasary in<order to sustain e
conviction under 3ee,
P, C., t0 al
gun or sho
gauge?

Trhis will acknowledge t of your inquiry as

stated above,

Ve quote the-entire segtioy of the Act under econ~-

sideration:

*Seq. : to hunt or
shoot m g . te-winged doves, or
any migratory ; other game bird of
this State 'wit 2 arger than ten-geuge

anp at is hoXding more tharp three
{ shells at lo4 , Including the ghell
chamber of such gun,

& megazine-losding gun is
hé, magazine of such gun would other-
% than two (2) shells, before such
IR gshall bs permapently piLugged S0
bhat \guch megAzineg e rendered Ineapable
of \holl more than two (<) shells.,” (Under-

sco-':gjéﬁf;)

It is our opinion that this statute 1s severable.
The firat portion thereof prohidbits the hunting or shoot-
ing of migratory birds or game birds with *a shcetgun
larger than ten-gauge and that is capable of holding more
than three shelis at one loading®, ete. The next oclause,
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"and providing that if a magazine-loading gun is used

and the magazine of such would otherwise hold more
then two (Z) shells, before

F___su&su_nn.wt it shall
be permanently plugged®, ete., provides another 4is-

tinct statutory prohibition,

In other words, it is made unlawful "to hunt
or shoot mourning doves, white-winged doves, or any mi-
gratory bird, or any other game bird of this Btate with-
a sotgun larger than ten-gauge and that is capable of
holding mcre than three (3) shells at one loading, in-
cluding the shell that may be held in the chamber of
such gun”™ whether said gun is a magazine-loading gun or
not. It is further made unlawful to use g%z_!nngaslno-
loading"” gun which hes not been properly plugged in
conpliance with the statute.

It 48 also our opinion that it would be neces-
sary to allege and prove use of a gun or ahotgun larger
than ten~gauge for successful prosecution of any offend-
er not using a "magagine-loading®™ gun but such allega-
tion and proof would not be essential if such a "magazine-
loading™ gun be used,

. In examining the entire Aot of which Seotion 4
of Article §79a-4 is a part {BR.B. 31, c¢h. 17, p. 1887,
Aots 45th Leg., 24 CeS.) we find reference in the emer~
gensy clause, seme being 3ec. 7 of the bill, to the
Federal regulations and the intent of the Leglslature
to avoid confliet therewith is apparent.

We point out that Regulation 3 of the United
States Depertuent of the Interior Bureau of Biologieal
Survey reads as followa:

"Regulations 3.~ Keans by whioch migratory
game birds mey be taken.

*The migratory game birds on whioh opsn sea-
sons are specified in Regulation 4 of these regu-
lations may be teken during such respective cpea
seasons with bow and arrow or with a shotgun not
larger than No. 10 gauge fired from the shoulder,
except as permitted by regulations 7,8,9 and 10
of these regulsations, but they zhall not be taken
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with or by means of any auntomatic-loading or
hsnd-operated repesting shotgun capsble of hold-
ing more then three shells, the magazipe of
which has not been cut off or plugged with a
one-piece metal or wcoden filler incapsable of
remcval through the loading end ‘thereof, so as
to reduce the capacity of said gun tc not more
than three ghells at one time in the magazine
and chamber combined: =« » & "

Trusting thet the above satisfactorily answers
your inculiry, we ere

Youra very truly

ATTCRNEY OENERAL OF % 7
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