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With referencd.to B ® Bill £68, passed by
the Forty-sixth ‘ ask the roilowing ques=
tionss

" Toerred to have

the R ¢ inetitutions incorporat-
ed prior A8 lban and investment come

panles Ngorporations th banking and discounte

mentg of ¢ A-:

N,

2. In ¢ ent such & ocorporation,
orgaAzed prior to the smendment, has not

aotually had its full osapital mtook subsoride
d and gotyally paid in full in cash, would
tﬂy&%a iption and payment in rull prior
to e odrporetion’s accepting the powers
der the amendment be suffiolent to conastitute
suoh {nstitution a corporation *with banking
and discounting privileges! under our Consti-
tutica upon Eroper certificate heing made to
the Banking Cormissioner?

3, Could the ocertificate of adoption of

banking powers be lawfully made by the Board
of Direstors and certified as such, or should 1t
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be made only after the same has been authorized
by a stookholders meeting in annual session, or
callaed for that purpose?™

Article 16, Seotion 168 of the Texas Constitution
provides:

"The legislature shall, by general laws,
authorize the incorporation of corporats dodies
with banking and discounting privileges, and
shall provide for a system of State supervision,
regulation ané control of such bodies which will
sdequately proteoct and seoure the depositors
and creditors thersof,

*o such corporate body shall be charter-
ed until all of the authorized capitel stock
has been subscribed and paid for in full in
cash., Suceh body corporate shall not dbe author-
$zed to engage in business at mors than one
place, which ehall be designated in its charter,

"No foreign corporation, other than the
national banks of the Unjited States, shall be
permitted to exercise banking or discounting
privileges in this State. (Seation 16, Article
168, adopted elestion August 25, 1937,)"

For the rurposes of this opinion, the amendment
adorted August 23, 1937, to Artliecle 16, Section 16, of our
Constitution is of no significance. The amendmert simply
eliminated a former provision of said Artiole and Section
perteining to the liability of sharehoclders in such banks,

Undsr this constitutional sanetion, the legis-
lature passed laws authorizing the incorporetion of cor-
orate bodies with banking and discounting privileges.
{tle 16; Artiocle 348 through Article 8548, inclusive, Re-
vised Civil Statutes of Texas,

¥hat is now Chapter 9 of Title 18, Artiole 542
through Article 548, inoclusive, Revised Civil Statutes of
Texes, was enacted by the Thirty-sixth legislature in 1917,
The chapter title carried in Vernon's Annotated Civil Sta-
tutes, 1925, is "Morris Plen Benks™, although the term 1is
& misnomer, there being no such thing as a Yorris BPlan
Bank knowito, or 4sfined by, our statutes. BSection 1 of
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the Aot as passed provided:

*The term 'loan and investment sompgay’,
as used in this Chapter, means any corpofation
formsed under the provisions of this law,.."

S8ubsequently, in 1937, it was held dy the San
Antonio Court of Civil Appeals in the case of Knliski vs,
Gossett, 109 SW (2nd) 340, that corporations formed under
Chapter 9, supra, wers not corporations with banking and
discounting privileges.

The Forty-sixth lLegislature thereafter passed
Senate Bill 268, whioh amended Article 545, Section Z,
Chapter 9, supra, to read:

*2. To receive money on time deposits,

and to purchase, ssll, discount, or nego-
~tiate bonds, notes, certificates of inveat-
mont and choses in action for the payment

of money at a time either fixed or uncertain,
end to receive payment therefor in install-
ments, or otherwise, with or without an
allowanoe of intserest upon such installiments,
To purchase stock in Federsl Deposit Insur-
ance Corporation.”

There was also added to such Chapter, by Senate
Bill 288, a new Artiele, No, 548a, which provides:

"All corporations now chartered under
the provisions of this Chepter may adopt
the powers herein granted by filing & certi-
fiocate to such effect with the Comrission of
Banking, provided, however, thet the incor-
porstion of corporaticns in the future under
this Chapter shall make application to the
State Banking Poard and be governed by the
provisions of Chapter 2 of this Title.”

We, therefore, have the questions posed by you,
set out above, with reference to the interpretation of
Senate Bill Ro. 268.

The case of Kaliski vs, Cossett, supra, being

QLS
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the only decision of our courts construing the gld pro-
visions of Chapter 9, and holding thst such 4i4 not
confer banking and discount privileges, under the ocon-
stitution, Article 18, Section 16, upon the. corporations
created thereunder, we shall first analyze such opinion
and the reasons given by the court for arriving at its
decision,

The reasoning of the court was based upon
rfive general propositions:

First, the ccurt pointed out that the caption
of the act showed it to he one concerning loan and invest-
ment companies, the caption not belng dbroad enough*to
include the powsrs of danking and discounting.

Second, the court pointed ocut that such corpora-
tion may be organized in the seme manner as corporations
for profit under and by virtue of Title 25 of the Revised
Statutes, whieh title is now title 32, Kevised Civil Sta-
tutes, 1926, Article 13023 et seq. In this connection,
the orinion reeds: "If it wes the intention of the legis-
lature to authcrize the creation of & banking corporation,
the act should heve provided for thelr organization under
and by virtue of the title relating to banks and bvanking.™

Third, the court seys: "The title on private
corporations euthorizes the creation of corporations with
Tirfty per cent of the capital stock paid in while the
constitution, section 16, article 18, requires that bank-
ines corporations cen only be created when all stock has
been paid for in-cash.”

Fourth, the court points out thet certein sta-
tutes appliceble to banking corporations were excluded,
by implication, as to their applicedbility to the corpora-
tions created under Chapter 9.

Fifth, the court further 2aid: "But we ure of
the opinion that the law 4id not grant to the Fsoples
Industriasl Bank banking and discounting privileges." The
court bases its conclusion on this point primarily upon
the lack of authority under Chapter 9 of the scorporations
oreated thereunder to receive deposits,

It will be noted that the corporations taking
advantage of the new provisions under Senate Bill 268
are not given the geme or as comprehensive powers, as
those unddr the other chapters of Title 16, pertainihg
to the usual banking corporations., They are, however,
under the supervision of the Banking Commissioner, by
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virtue of Artiole 548, Also, new corporations fommed
thereunder are governed by Chapter 2 of Title 16, the
chapter dealing with the formstion of the regbgnized
banking institutions; whereas, old corporations e reto-
fore formed under Chapter 9, in the same mapner as ¢or-
yorations for profit, may, under new Artiéle 548a, take
advantage of the new gowers by rfiling a ocertificate to
such effest with the Department of Banking.

Acgordingly, we still have, notwithatanding
Senate Bill 268, the following circumstances pointed out
by the court in the opinion of Kaliski vs., Gossett,
supra; the caption of the Act remalns the same; no
provigion is made for the payment of all of tha author-
1%ed ocapital stock, as a oondition precedent to qualifi.
cation under the new statute, as to the corporatiocns in
existence at the time of the passage of Senate Bill 288
and the effective date of the act; and numerouns of the
statutes applicable to banking corporations generally
are excluded from applicetion to the new and old corpora-
tions formed under Chapter 9, by implication.

Hence, the guery: Notwithstending which, is
the effect of Senate Bill 268 to confer banking end dis-
count privileges upon such corporations?

We believe the correct rule in this e¢onnection
is steted in Amerlican Jurisprudence, Vol. 7, at page 26:

"Furthermore, a designation by statute
a8 to the character of a business is not
necessarily oconclusive., A legislative de-
claration in an act that a corporation under
it shall) not be deemed 2 bank or & company
having or exeroising banking powers, does
not affect the powers conferred or limit
the authority of the corporetion; and if
any section of the act in express words oon-
fers banking powers, the charascter of the
corporation is to be determined thereby.”

Ve, therefors, at this point shall seek to as-
certain the meaning of the term "banking and d{scounting
privileges™, as used in the Texas Constitution.

The court in Kaliski vs. Gossett, supra, guotes
the following language with approval from the case of In
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Re Prudence Company, (C.C.A,) 79 F. (2nd) 77, 79 as
the definition of & bank: ‘

page

*Striectly speaking, the term *bank’
implies a place for the deposit of monsy,
a8 that is the most obvious purpose of
such an institution.... and all of the
cases, 80 far as we are advised, which
heave cons trued the woril8 “banking corpora-~
tion' as used in the Bankruptcy Act, have
regerded the legal power to receive deposits
as the essential thing.,.."

We quote from Texas Jurisprudenocs, Vol. 6, st
142

*The bdbusiness of banking hes alwaye
beén understood to include, as a principal
funtion, the reception of deposits.® '

¥r, Justice Holmes, of the United States Supreme

Court, in the case of FEngel vs, 0'Malley, 219 U. 5. 128

says:

*The receipt of money by & bank, al-
though it only ereates a debt, 18 in a
popular sense the egeceipt of money for
safe keeping, hence the depositor cen draw
it out agein at such time and in sueh sums
as he chooses.... One form, at least, of
the business aimed at, and, on the face of
the bill, thaet carried on by the plaintiffs
is a branch of the banking business....”

Ve read again from the opinion in the cese of

In Re Prudence Compeny, 79 F. (2na) 7%, cited in the
opinion of Kaliski vs., Gossett, supra, a8 follows:

"Hence the dedbtor does not possess the
power to recelve deposits, whiech is gener-
ally recognized as the essential character-
istie of a banking business, In Oulton vs,
German Savings & loan Association, 17 Wall,
108, 118, 21 1, X4, 818, ¥r, Justice Clifford
stated that, 'Strictly spesking, the term
bank implies a place for the deposit of
money, as that is the most obvious purpose
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of such an institution.' And all the

cases, 90 far as we are advised, whieh

have construed the words ‘banking corporsy
ation' as used in the Bankruptey Aot, have
regerded the legal rower to receive deposits as
the escentisl thing. See Gamble vs, Daniel,
39 ¥, (2nda) 447, 450; Stete of Kansas vs,
Bayes, 62 P, {2nd) 597; Clemons vs. liberty
Savings & Real Estczte Corp., 61 ¥. {2nd)
448; Woolsey vs, Security Trust Co,, 74 F,
{2nd) 334, 97 A. L. R, 1081.,"

In American Jurisprudence, VYol, 7, at page
24, we read:

"Stricetly speeking, the term 'bank' im-
Plies a place for the deposit of money. 1In
itz more eniarged sense, & bank may be define-
ed a8 an institution, generally incorporseted,
euthorized to receive deposits of money; to
lend money and iscue promissory notes, usually
known by the name of bank notes, or to perform
some one or more of these functions.... 4Ac-
cordingly, banks, in the commerciel sense, &re
of three kinds: (1) of deposit, (2) of dis-
count, {3) of circulstion."”

¥e read further from Texas Jurisprudence, Vol.
6, at page 142:

®*As to what are *banking or discounting
privilestes' within the meaning of the Consti-
tution, there appears no Texas decisions whiech
really aid the investigator.”

We have only the definite inference in the opin-
ion of Kaliski vs. Gossett, supre, that the power to re=-
ceive deposits, together with the other rowers conferred
upon corporttions ocreated under Chapter 9, would be suf-
ficient to constitute suoh corporetions as bveing ones with
*banking and discounting privileges® with the Constitution.

Notwithstanding which, however, we believe the
conclusion inescapable, under the suthority cited, that
the amendment embodied in Senate Bill 268 constitutes the
corporetions created under Chapter 9, supre, corporate
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bodies with banking and discounting privileges, within
the meaning of the constitution upon their compiliance
with the requirements of the act itself, the améndments
thereto, end the ccastitution,

In answer to the second question propounded
by you, we point out that as to new corporations formed
under ahapter 9, supra, as amended, such are governed by
Chapter 2 of Title 18, Revised Civil Statutes, in the
same manner as ordinary bdanking corporations. Articles
377 and 378 of such Chapter embody the constitutional
requirements that all eapital) stook be paid for in full
in cash before the granting of the charter to such cor-
poration.

As to corporations in existence at the time
of the effective date of Senate Bill 268, such corpora-
tions are authorized to adopt the powers granted by the
amendment, by filing a ceestificate to such sffeoct with
the Commissioner of Ranking. No provision is made per-
taining to the requirement of the constitution as to the
capital atock, and under Article 543, supra, the general
corporation statute ocontrolled the original methed of
organizatioh of suoch corporations.

It is manifest, however, under the constitution,
Article 18, Section 16, thet no corporation can exercise
banking and discount privileges unless all of the author-
ized cepitel stock hes been sudbsoridbed and pald for in
full in cash. It follows that no corporation in exis-
tence at the time of the effective date of Senate Bill
288 could qualify thereunder and be invested with banke
ing and discount privileges, unless such corporation has
in all respects complied with the constitutional require-
ments, In our opinion, Artiele 18, Section 16, of the
Constitution is self-epacting (Kaliski vs, Gossett,
supra} and therefore, such a corporation could qualify
under Senate Bill 268 at such time as all of its author~
1zed capita)l stock had been subscribed and paid for in
full in cash.

We further point out thst the existence of
these faqts is a condition precedent to the right of a
corporaticn to be chartered under the cmstitutiong
eccordingly, we suggest that you should require, before
permitting such corporations to qualify, the same method
of establishment of these facte &8s iz required bhefore

623
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the granting of a charter to the ordinary baxking
corporation,

As to your third question, we believas the
general rule in such matters is correctly stated as fol-
lows in Texasm, Jur.,, Vol. 10, pages 482 and 9856

*"The corporate aorganization {r subject
t0o control by the stockholders as %o the
following matters: {a} alteration of the by-
laws; (g? alteration of the mumder of direct-
orsy (o) inercase or dearease of ocapital
stock; {d) voluntary dissolution of the ocm~

pany; (e sny fundamental alteration of %ho
goglmaﬁo purposs, struoture and Properiles.
AS to these mautters, the ocontrol of the cor-

retion is vested in the stockholders by

aw, and their right in thie regard cannot
be taken swey by the agroexent organizing the
ocorporation, In all other meiters, it seenms
that the voluntary asscoiates rorming the
ccmpony are at liberty to regulate the powers
of stockholders by the organic ccntraot of
azscoiation,” (underscoring ours) ,

At Page 9561

"As we have s9en, a corporetion has its
origin in the compaot of the individuala who
ccmpose it, The general power of the director=-
ate, herotofore nantinm d, is subject to the
sone limitation thet iz to ssy, the directors
powey 40 perform all corporate acts rofers to
oexrdinery business transactiions} they have no
power to destroy or to madify the corporation
orgenization.”

In the cace of Clark vs, Zrown, 108 8W 485, 445,
the court says:

"The prinoiple of law upon whioh thase
rules of aonstruotion ere daesd {1) that the
pover %0 make fundamentel changes ia the



625

Hon. Fred C, Branson, Page 10

identity or in the plan or polisy of a cor-
poration is not oconferred upon its officerw.
simply in giving them the general power of
managenent, but is reserved to the individual
stockholders; (2} that sush fundamental
changes in the policy or identity, of the
organization are not within the temms of

the organio oompaot, and involve the intro-
duoction of new terms, c¢reating new and
different liadbilities, and subjeeting to
different risks from those attending the
compact into which the shareho]jders had
entered by becoming members,*

Likewise, in Thompson on Corporations, Srd Ra,,
we Tead in Vol, 1, at page 312:

"As shown in another section of this
chaptsr, an amendment which makes a fundae
menta)l ohange in the nature of the corpora-
tion will not be binding unless accepted..
Fundamental, radical, or vital emendwents to
a charter must be unanimously aocsepted by
the stockholders., Where the whole body of
stockholders or other persons im interest,
compose the corporation, the right of assent-
ing to any proposed change im the charter
resides in them, and not in the bosrd of
directors, which is oharged with the exercise
of the corporate powers, In their capacity
as menagers, they have no suthority either
to call for or assent to a change of the
corporate constitution.... Notwithstanding
the general rule that acceptance of amendments
and slterations must be by the stockholders...”

And in Vol, 2, at page 740, para, 1288, from the
same authority, we quote!

*8inoce, on principles already referred
to, the directors have no power %o make
constituent changes in the corporation, it
follows for like reasons that they have no
implied authority to acoept an amendment
to the charter of the corporation where the
amsndment operates to make any fundamental
ehange in the charaoter or constitution of
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the corporation. The rule also applies if
the proposed amendment oonfers new powers
or privileges not within the general powers
conferred by the original charter or by ¢he
stockholders, The stockholders alone are
empiwered to sccept such amendment, 7This
principle i8 stated in the syllabus of s
Yederal Court as follows:

*'Board of Direotors of a
eorporation, who, under the char-
ter, are vested with “all the
corporate powers™ of the company,
may no%, as a general tule, have
tha ineidental power of accepting
from the legislature an amsrdment
to the charter, the effect of which
is to enlarge deyond the wish of
the stockholders the extent of the
compeny’s investments.'"

We find another suscinct statement of the rule
in the case of the Attorney General ve, Acoomodation Bank
of Louisiana, 26 la. Ann. 268, wherein the Supreme Court
of louisiana says:

"The alteration proposed by this Act to
the charter of the loan & Pledge Assooiation
fundamentally ohenges ite character. Instead
of merely to loan money at a certain rate of
interest or movadie property, the corporation,
under the emendrment proposed, is suthorized
to receive deposits end to do & general dank-
ing dusiness, The acceptance of this grant
should have been by the unanimous consent of
the stockholders. The assent of s majority
which was given, was not suffioient.

*Legislative alterations of the charier
of & private corporation when merely suxilisry
end not fundamental, may be eacceptpd by e
ma Jority of the ocorporators, and such acgep~
tsnoce will bind the whole; dut 4if such altera-
tions be fundemental, the scceptance must be

- unenimous, Woolfolk vs, Union Bank, 3 Celdwell
Rep. 489t 'The assent of the subsoribsrs must
be obtained to any smendment of the charter
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which materially and essentially alters tle
condition upon which the original contract

of the parties was made.' 11 Ga. 438; ses

also 2 Metoalf 314."

Clearly, the change in the corporation upon &n
2eceptance of the additional powers granted to such gor-
poration under end by virtue of Senate Bill 268, is
material, vital, and fundamental. Kew powers are to be
exerolsed and additional liabilities will ensue, The
changes would not dbe immeterisl or superficlal ones; on
the oontrary, they go into the fundamental activities,
purposes, and transactions of the corporation.

It 48, therefore, our opinion that the certifi-
ocate of adoption of the banking powers conferred upon
existing corporationa by Senate Bill 268 should be made
ounly after the seme has been suthorized by & stockholders
meeting either in the annusl meeting or in a -meeting call-
ed for such speeifioe purpose.

%e do not undertake in this opinion to go into
the question of the delsgation of authority to the Becard
of Directors by the eonstitution or by-laws of any such
corporction; neither 4o we go intc the question of whether
or not the adoption of the added power under Sepste Bill
268 must be by a unanimous vote of the stosckholders or
can be by a majority vote thereof, We simply hold, as
& general proposition, thet the adoption of such asdded
powers by the Boerd of Directors would be an insufficient
acceptance thereof, as required by Senate Bill 268, on
the part of the corporation, but that such should be dcne
by the stockholders composing the corporate body.

We trust this answers your question satisfaoc-
torily, and we remain

Very truly yours
ATTORNZY GENERAL OF TEXAS

ATDSROVEDKOV 7, 1939 %ﬁ/
By ot 5
{ W o ra

ATTCENEY GENERAL OF TEXAS Assistant

Br}zu
301119 c. Steakley
ZCS 1AW




