OFFICE OF THE ATTORNEY GENERAIL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Bonorable Hasoom Olles

Commissioner, Genersl Lend Offiee
Austin, Texas

Dear 8ir:

Ret ltcessitr of appo
or and having

and a)lleged ¢o Do
18 effeqt of feallure

In your . by 4, 1039, you request
the opinion b dey styfoht {he roilawing ques-
tions:

"1, : frvey 18 uanecessary to
he\detorm he question of veosnoy

he comni Aioncr 8 it mandatory under
- 3111 kat the Commissicner appoint

} & survey wers not made would the
5t aA applicent be injured in eny way
ire Jitigetion on the question of »

A explanation of she forsgoing questions, you
meke the folle statemsnts}

"in investigstion of certaein ajplications
to lease elleged vaosnt land filed in thisx of-
fiee by virtus of House Bill ¢ reveals theat
a6id applications on their fage purport to cover
only lands which had bdeen previously patented
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by the state.

*Investigation of other spplications
Teveels that the Reoords and meps of this
office absolutely negative the existence of
a vascsnoy 80 far as this offioe 18 oconcerned.

*In either of the inetances adove men-
tioned the decision of this office ocould not
and would not be ianfiuenced by a survey made
on the ground, since our Records show that no
vaoancy is possible.

*"The applicsnts themselves are not de-~
sirous of paying for a survey unless one is
negessary to preserve their righte ian future
litigetion on the guestion of veocancy, end it
is the intention of this office to have s
survey made in every case where ths applicans
80 ¢desires.”

The questions aubmitted by you necessitate an
examination of Chapter £71, Acts 1931, Vernon's Annotated
0Oivil Statutes, Article 54210, &s amended dy House Bill
9, Aots 1939, 46th Legislature,

Prior %o the amendment of Chepter 271, Aots
1¢%1, by Houss Bill 9, Aots 1939, there was no provision
in the law roqniring the Land Commissioner $0 appoint a
surveyor upon the filing of en epplicetion to purchase
or lease alleged vaoant land, Under the 13931 Aet prior
to ite amendment by House Bill ¢, the applicant was
cherged with the responsidvility of having & survey made
by the sounty surveyor 4f the county in whioh the land
was situated or by a licensed lend surveyor and the appli-
aant was further oharged with the responsfdility of hsving
field notes returned to the General Land Office and filsd
with the lLend Commissioner for his approval or rejection.

House Bill 9, however, clearly undertakes to
make a gomprehensive amendment of Section 8 of the 10%1
Aat, in that House Bill ¢ presoribes definitely and in
deteil the procedure to be followed by the Land Conmiasioner
in sscertaining whether or not & vscansy actually exists
on the ground end in notifying intereated parties of sudh

proceedings.

The eaption of House Bill ¢ in part provides as
follows1

w* & & degoribing and provid for pro-
cedure, terms end conditions upon which vacancies
nay be applied for, sold and leased , , .j pré-
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soriving procedure to bs followed by Conm-
missjoner in instances where vacancies are
filed upon; providing for findings by the
Commissioner) * * *»

Seotion 1 (a) of House Bill 9 defines "vacanoy"
es follows: : :

"'Vacanoy' when used in this Aet, means an
area of unsurveyed school land not in gonflict
on the ground with lends previously titled, ewarded,
or sold, which has not been listed on the records
Of the Land O0ffioe as school lands and whioch on
the date of the riling was neither sudjeet to an
earlier subsisting spplisation tq purchase or
lesse by & discoverer or claimsnt nor involved
in pending litigation brought by the State to
reoover the same.,"

Seoction 1 {e) of House Bill 9 provides that an
applicent to purchase or lsase a vacancy shall file written
application in duplicate to purchass or leass with the
county surveyor of the oocunty in whioh eny part of the land
is sftuated, such application to stzte the names and ad-
dresses of all owners or qlaimants of any interest in the
land or any leases =ad joining, overlapping or ineluding the
lend claimed to be vecent, es ssgerteined from the reoords
of the Generel Land 0ffice, the County Clerk's Offise, and
the tsx rolls of the county in whioh the land is situated;
that the application shall also state the names and addresses
of any end all persons known to epplicent to be ssserting
any right in s2id land. Under such statute, the County
Surveyor is required to merk the date of the filing of such
appliocation ¢pon both coples of the application, and to
return one ¢opy thereosf to the appliocant; the applicent is
required, within 10 days efter the date of filing with the
surveyor of the county, to file his ocopy thereof with the
Land Commissicner} the Commissioner is required to notify
the applicant of the estimated cost of proceedings under
the applisation, and within thirty days after the deate of
such notice the sppliocant is reguired to make a deposit
with the Commissioner to oover "the cost of all work which
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may be neocessary im order to oomply with the reguest
contained in such epplicagion.”

Section 1 {c) then provides as followsi

*Upon filing of any suoh application with
the Commissionser and ufon the making of the re-
quired deposit as provided for herein, the Com-
missioner shall forthwith causs a notioce of
intention to survey to be mailed to all persons
named in the application as interested persons,
and at the addresses given therein, and to the
Attorney General of Texas., The notioces shall be
deposited in the Post 0ffice 8t Austin, Texas, at
leest ten (10} days prior to the date fixed for
the deginning of suoch survey,

"The Cormimsioner shall appoint s surveyor
t0 make e survey in aoccordanoes with the notioe.
Such surveyor shall be & surveyor liocensed by
the Stete, or the County Surveyor of the Count
dn whish the land or a part thereof §s situsted,
The fec2 and expenses to be paid for such work
ehell be such as may be fixed by lew, or, if not
e0 fixed, then such &e the Commissioner and the
surveyor mey agree upon, but not in exeess of such
‘a8 may be reesonadle for the wcrk performed, all
of which shall be peld by applicant,

*A written report of the survey with Tield
notes desoribing the land and the lines end cor-
ners 8o surveyed together with s plat showing the
results of such survey shall be filed in the Cen-
erel Land Office within one hundred end twenty
(120) deys from the riling of the applicaetion,
unless the time be extended by the Commissioner for
good cause shown, whioh shall be stated in writing
and filed ms & pert of the record of the prooeedings,
but such extension shall not exceed sixty (60) days,
The report shall state the names and the Post-0frice
addresses of all persons in possession of the land
desorived in the application, and of ell persone
found by the surveyor to have or oleim eny inter-
65t therein. Aay interested party may at his own
expense cause any surveying to de done ss he deecms

desiradle.”
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Seotion 1 (o) further provides that:

"Within sixty (80) days after the surveyor
hes mede his report as provided herein, s hearing
may be held before the Commissioner on the date
fixed in & notice which he shall give to all
persons thought to be interested parties and
to all persons shown by the rescord of the pro-
ceeding to be interested parties, inoluding the
Atiorney Oenersl, to determine whether there is
& vacanoy,"™

Section 1 (4) and Seotion 1 {(e) of House Bill
9 then provide for the further steps which are to be taken
by the Land Commissioner in determining whether or not a
vacanoy exists and in notifying these interested psrties
of his deoclsion.

It appeers from the adove quoted definition in
House Bill 9 of the term "vaocanoy" that the Legislature has
plainly limited the operation of the Aot to sreas of
*unsurveyed school land not in conflict on the ground with
lend previously titled, awarded or sold., . .

It 18 further spparent from the osption and the
body of the House Bill 9, thet the ~egislature, in detail
end in mandetory terms, has prescoribed the deriniee procedurs
tc be followed by the spplicant and the Land Commissloner in
{1) proceedings to determine whether or not a veocanoy aotu-
ally exists on the ground} {(2) the rfiling of field notes
end s hearing, following notice to all interested partiesy
and (3) in swarding or rejscting the application to purchass
or lease same after a survsy has deen made by a surveyor ep-
pointed by the Land Commissioner and field notes have deon
filed,

It is further apparent frox the above quoted pro-
visions of House Bill 9 that one of tls predominant purposes
of the Legislature in enaoting House BEill § was %o guarantes,
in 8o far as possidble, that all pearsons who claimed an
interest in the alleged vaoancy or who might be affeoted
by the procesdings in regard thereto, should receive notlce
of all proceedings cocurring in ocornection with the determi-
nation by survey and hearing of the existeace of a vaoanoy.
Not only i1s the application required to state the names and
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eddresses of &ll interested parties, dut Houss Bill ¢
further provides that the report of the surveyor ap-
pointed by the Land Commissioner shall state the pnames
and the post office addresses of all persone in poss-
ession of the land deserided in the application, and

of sll persons found by the surveyor to have or claim
eny interest therein. In giving notice of heering the
Commissioner is required to not *all persons thought
to be interested parties and to &ll perecns shown by the
record of the proceedings to bYe interested parties, in-
cluding the Attorney General * % ¥w

To hold that it is unnecessary for the Com-
missioner to appolnt & surveyor and have & survey made,
would deprive the State of Texas, the Land Commissioner,
and ell intereated perties of the denefit of findings by
a 4isinterested surveyor with respeot to the aetual looa-
tion on the ground of the area oclaimed to be vacant.

A further result of suoh holding would be to nullify the
intention and effect of thet portiom of House Bill ¢

which requires the surveyor to file field notes snd & re-
port and to include in his report ths nemes and addresses
of all persons in possession of snd claiming eny interest

in the alleged vacant area, Further, to hold that the
appointment of & surveyor snd the survey &re unneocessary
would result in permitting the finding by the Land Qom-
missioner as to the exlistence of & vacanoy to be made without
the information and assistance of field notes desoribing the
disputed arca on the ground.

A statement of the consegusnoes which would resunld
from a holding that the appointment of & surveyor and a
SUrvey are unnecessary, we believe, are aufficlent to es-
tablish that no such result was intended by the leglelature.

In Short v. ¥, T, Carter & Brother, 126 3, W, (2)
963, the Supreme Court of Texas, in disposing of a gon-
tention that lend was subjeol to sale or leese under Chap-
ter 271, Acts 1931, only when such land "appears on the
official Land (ffice map =8 unsurveyed lend®, said:

"A d4iscovery on account of which the prefer-
ence right is given is certsinly something more
then the mere finding of what is apparent on the
offiofal land offioce map. It is a discovery ac-
complished by ascertaining that there is unsure-
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veyed erea of publio school land and by
bringing it to the attention of the Com-
missloner in the taking of the seversl steps
presoribed dy the statute, that is riling
application with the surveyor, causing the
survey to be made, and field notes, dis-
oIonIEg the 1oocation end defining the bounds
of the ares, to be prepared ¢nd filed in the
General Lun& otfrice,"

The foregoing quotation serves to illustrate that,
even prior to the enactment of House Bill 9, the Supreme
Court was of the opinion that an actual location on the
ground of an alleged vacanay was & necessary step to be
teken before the question of whether or not & vacancy ex-
isted wes determined, Since the declision in SBhort v, Carter,
supra, we find the Legislature in express terms requiring that
;gzh survey be made by a surveyor appointed by the land Qom-

aioner.

It 13 well settled that the State, through ite
Legislature, can prescribe such terms ,conditions and steps
as it desires as conditions precedent to the sale of State
land, 80 long as no provisions of the Constitution are
violated, In enscting Bouse Bill ¢, the Legislature has,
in definite end mandatory language, prescridbed that the
Commissioner appoint a surveyor to meke a survey of an
sllegsd vacant aree before granting or rejecting the
application to lease or purchase such area.

We are of the opinien, andéd here hold, that the
appointment of s surveyoer by the Land Commissicner end a
survey of the ares by the surveyor so appointed are manda-
tory steps whioh must be followed by the Commissioner prior
to the granting or rejeotion of an application to purchase
or lease an alleged vacant area, Your first question is,
therefore, enswared in the affirmative.

In view of the foregoing answer to your first
guestion, we deem it unnedea:ery to answer the seocond ques-
tion propounded by you for the reason that no situstion
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is presented roqﬁiring our opinion on such question.

Yours very truly
ATTORNEY CENERAL OF TEXAS

By / z ::;’ é
Robept X, Xepke

Assistant
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