OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANK
Amm

{

Hon., Tom A, Craven
Couaty Auditor
Kolennan County
Waco, Texas

Dear Sir:

We have for repl e$3ér of Octoder 8,
1939, wherein you ssk the upiniog/of this dopartment

Texas, réequires the Ooundy Clerk to enter upon
the slphabution] index syoh Jjudgment record,

skowing plaintiff and the de-

endan and the number of the
whioh the abastract is rec-

rded, 8 thi tiecle mean that the elerk

(should {na
om the \Judiment was actually recovered?

ohing to this letter an abstraet
form showing three names as defend-
certain suit pending in said ecourt
owing these names in the recovery ¢leuse
the nsme of only one defendant is shown, whioch

is the oaly defendant the judgment was reocover-
ed against, 8hould this Jjudgment be indexed
ageinst all three of the defendants, in the suit,
or the one defendant only in the reoovery cause™?
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The specimen abstract of Judgment §noloaod
with your letter reads, in part, as follows:

“X, Floyd Mitohell, Clerk of the County
Court of MolLennan County, Texas, 40 heredy cer-
tify that in a ocertain suit pending in said
ocourt, wherein John Doe, plaintiff, and John
Sumith, T.J. Logue and Birdic ¥ilson are defend-
ants, No. 4121, The said plaintiff, John Does,

recovered judgment against said defendant,
Jobn Snith # ¢« & =

Judgment liens are created purely by the stat-
utes of this state and the mere taking of a judgment by
"A" againat "B" 414 not create a lien at comrmon law,
FREEMAN ON JUDGLENTS, S5th Edition, Vol. 2, p. 1987. As
& result, the stetutes must be strictly followed and dy
thelir terms a lien does not arise until the Jjudgment is
properly abstraoted end indexed., 26 TEX. JUR. p. 358,

For a proper underatanding of the nature of
Judgment liens and their oreation, we set forth inm full

Artioles 5447 and 5448 of the Revisod Civi)l Statutes of
Texas, 1925:

®Artiole 5447.~ Abstragts of Judgments.

Bach olerk of a court, when the person in
whose favor a judgment was rendered, his agent,
attorney or assignee, aprlies therefor, shall
aake out, ocertify under his hand and office seal,
end deliver to such applicant upon the rayment
of the fee allowed by law, an abatract of such
Judgunent showing:

1. The names of the plainsiff and of the
defendant ian such Judgment.

2. The aumber of the suit in wrich the
Judgment wes rendered,

3., The date when such Jjudgment was rendered.

4. The amo:nt for which the Jjudgment was
rendered and the dalanee due thereon,
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. Thot?cto of interest specified in the Judg-
neatv.

*Each juatice of the peace shall 2lso make

and Aalivar an ahatraat AP anv Indomant nanldaunad
Tl WTAATVA WM VUFNTAWMWE Wi W) JUNMBRTMUY 4 TSUUTS TW

in bis oourt in the manner herein provided, oer-
tified under nis hand."

"Article $448.- Reocording judgmentsa,

Each county olerk shall keep a well bound
book ¢alled the *'Judgment Record,' and he shall .
immedlistely rile and therein record all proper-
ly authentlcated abdatracts of judgment when
presented to him for record, noting therein the
day and hour of such record. He shell at the
same time enter it upen the alphabetiocal index
to su¢h Jjudgment record, showing the name of
each plaintiff and of each defendant in the
Judgment, and the number of the page of the book
upon which the abstract is recorded. He 3hall
leave a gpace at the foot of each such adstraot
for the entry of oredits and satisfesotion of
sugh judgment, and shall enter the same when
properly shown."

As stated in CITIZENS STATE BANK OF CL/RYENDA,
IOWA ¥v8. DEL-TEX IHVESTIINT CO. {Civ. App.} 128 S.W. (24)
4503

"The object of the statutory proceeding for
abstrsot of Judgment and recordation thereof is
to put subsecuent purcheasers or eancumbrancers oOf
property sought to be charged on notice of the
lien thersby oreated",

As stated in BURNETT vs, COCKSHATT, ET AL, 21
S.W. 950, 2 CCA 304:

"¥hile the indexing 1s made a necessary astep
in the oreation of the lien, and while a sub-
stantial complience with the statutory direotion
sannot be dispensed with by the courts, there
is no resson why the purposs of those require-
ments should be ignored. The object is to af-
ford & ready means of information as ¥o ke
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names of persons in favor of, and ainst whom,
%ﬁon the

ingiiong Tens upon Yends exist,

ndex Turnlishes Egat, substantially as the law
provides, the purpose is subserved and the
statutes should not be construed so technical-
1y as to impose unnecessary difficulties upon
the Jjudgment oreditor seeking to secure liens

on the property of his debtor." (Underscoring
ours, )

See 2130 BRADLEY vs, JAN3SEN, 93 S.W. 506 at page 508,

Article 5448, Revised Clvil Statutes, supra,
provides that the Clerk shall “enter it upon the alpha-
betical index to such judgment record, showing the name

of each plaintiff end of eaoh defendant in the Judg-
ment ¢ » & ® (Underacoring ours.)

We are mainly concerned with a proper oconstrue~-
tion of this rortion of Artiocle 5448, in answering your
question, and we notice at the outset that the statutes
{(Articles 5447 and 5448) themselves both provide in haec
verbae that the names of each plaintiff and of esch Jde-
fendant in the Judgment must be indexed and not the names
of each plelintiff and each defendant in the suit.

From the authorities in this state it 1s cuite
olear that an sbstract of judgment is not admissible in
evidence to show a lien oleimed under it, unless the
proper indexing of the abstract affirmatively appears.

CORBETT v. REDY OD, (Civ. App.) 58 S.W. B550;

WSITEAXER v. BHILL (Civ. App.f 179 S.W. 5393

LEONARD v. BENFPCRD LBR, CO. (Civ. Xpp.) 181

S.W. 787, ,

And we know also thit the provision of Article 5448 re-
quiring the oclérk to enter upon the alphadetical index
the naxe of e:ch plajintiff and of eaoch defendant has
been held mandatory.

QUARAMTY STATE BANK ve MARION COUNTY NATICI'AL
BANK (Civ. App.) 293 3S.W. 2483
BAKTON v. FARXS, (Civ. App.) 127 3.W. (24) 376,
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GULLETT GIN CO., vs. OLIVFR, ET AL, 78 Texas
186 14 S.W. 451, 13 a leading case in this state in
whioch the Supreme Court of Texms has handed down its
interyretation of the statutes governing Judgment liens.
In thet case Judgrnent had been rendered egainst the in-
dividuals composing the partnership of Mjitohell and
Soruggs. The abstraoct was indexed only under the letter
*k* under the partnership nime and the ocourt held this
to be insuffioclent, saying:

"The language of the statute ias olear, and
its purpose obvious., The index to such Judg-
ment record shall be alphabetical, and shall
show the name of esoh plaintiff and of each de-
fendant in the Judgmont, and the number of the
page in the brok upon whieh the abatrect is
recorded., Revised Civil Statutes, Article 3158,
Th:is mcans that esoh name must appear in the
jodex in its alphabetical order. The evident
object is that persons searching for records,
in order to discover the existence of Judgment
liens, may have the means of ascertaining
whether such liens exist or not, with proapt-
ness and certainty., 1In tiis case a third per-
son, dealing with 3eruggs, who had no knowledge
of the partioular judgment, would have been

. compelled to exanine the entire record in order
to have ascertained that the ebstract had deen
rocorded. It is evident, we think, that in
this particulsr the statute haa not been com-
plion with, either literally or in substance.®

On the other hand, in GLAJ3CCCK ve, PIRCE, 92
Tex. £71, 47 5.¥. 965, modifyling 45 S.W. 415, the case
was dismissed as to one member of the partnership on ao-
eount of non-service, and it was held that since the
udgment 4id not affect the dismissed party, elther as
e partner or 28 an individual, his name was properly
omitted from the index,

In XOGLOTHLIK vB. COODY (Comm. App.) 59 S.W. (24)
819, aff. (Civ. A;p.) 39 S.W. (24) 835, Chas. E. Coombes
had recovered a judgment in the distriet court of Jones

County egainst G.H. Coody for debt, and against said
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Coody and one kra. J.T. GQeorge for foreclosure of a
vendor's lien. No peraonal Jjudgment was rendered in
favor of Coombes against the defendant, Mr. J.T. George,
but krs. Qeorge recovered judgment against her oo-de-
tendant, G.R. Coody, by reascn of his cross action
againat her, and the officers of the ocourt recovered
Judgment againat the respective parties for costs in-
ocurred by them,

We believe the feots in your hypothetical case
are analogous to those presented in the MoGlothlin case
and the szole question before the court there was whether
or not the property of Ccody was charged with the judg-
ment lien by reason of the felilure to index the abstrzot
of Judgment alphabetiocelly in the mame of Mr3. George.

The Court held trat no judgrent lien was creat-
ed and speaking through Shert, J., pr:siding Judge of.
Section B of the Comission of Apreals, saild:

"However, the articles involved here are
5447 end 5448, and 1t arpesars that according
to the provisions of Article 5447 the olerk of
a court, upon an aprlic~tion having been made,
shall =xake out, certify, and deliver to the ap-
plicant an abstract of Jjudgment showing five
different things, the first of whioh is that
the abastraot shall g-ow Lhe names o the piain-
t1ffe and not the names of one of the defend-

geveral, arvesring upen
1he foce n:. the Judenment, After this has been
done, and this inatrument has been handed to

the clerk, where it i{s sought to create a lien,
then, aocording to Article 5448, this olerk
ahall record all rroperly suthenticated abatracts
of Jjudgment when iresented to him for record.
and, after he has done this, the alerk is re-

and of
and the number of the pare in the dook
upon which the adbsiract 1s recorded. In other
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words, the Jjulgment lien given dy plaintiff in

& Jjudgment is purely a statutory one, and a
person who asserts that he has such a lien must
show that each and every recuirement of the
statute has been followed in order that he shall
establish the existence of such lien.® (Under-

goorins ours).,

------ Q ==y

In 3YIREY vs. TRUST C 'l ANY CF TEXIAS, ET AL
(CCA 1934) &9 S.W., (24) 835, writ refused, the adstraot
of judgment [repared by the county clerk was indexed
only in the names of the plaintiffs and defendants ap-
pearing in the ebstract and was not indexed in the name
of eaoh defendant apreering in the Jjudgment. There was
no personal reocvery for debt by the plaintiff against
the defendants whose names were omitted from the abv-
stract, but the Jjudgment did4 deorce a recovery by plain-
tiffs of all the costs of the case against one of the
defendents not nemed in the abatraot; and likewiae enother
defendant whose name did not appeur in the abatraoct was
decreed 8 recovery of all costs inourred by him against
the plaintifs,

The ocurt quoted with apjyrovsl the language
sbove quoted in McQlothlin vs, Coody, supre, and held
thet the abstract snd index 414 not creete a valid Jjudg-
ment lien. See, elso, in aceord SCIREY, #F AL vs. TRUT
COurANY OF TEXAS (CCA 1936) 98 S.¥W. (84) 243,

In BARTON va. PARKS, 127 3.W. {(24) 376 (CCA 193%)
a judgment had deen rendered in favor of Louise L. Ierks
against M. H. ¥addox, John J. Burke, Cerl ¥. Berker, and
each of them for $10,340.00, with 10f interest and cost of
eourt, and for a foreclosure of liens againat certain
properties against all of such defendants and the defend-
ant John Bredemus. Ko personal judgment wes readered
against Bredenus.

The name of John Bredemus was omitted from the
sbatraot of Jjudgnent f:led and his name was nct entered
upoa the alphadetliocal index to such judgment record ss
recuired by law, The eourt quoted with arproval the caae
of MeGlothlin va. C.ody, supre, and shirey vs. Trust Com-
peay of Texas, supra, and held that the abstract snd
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index 4id not oreate a valid judgment agsinst the prop-
erty of M. H, Maddox for the sole reason that the ad-
stract and index omitted the name of John Bredemus.

In GUARANTY STATZ BANK CF DONNA vs, MARICN COUN-
TY RATIONAL BANK (CCA 1927) 293 3.W. 248, the abstraot
of judgment was alphabetically indexed in the name of
each dofendant againat whom judgment was taken, but was
aot alphabetically indexed in the namec f any plaintifer,

The oourt said:

"The statute (Art. 5448) provides that the
olerk shell record all abstraots of Jjudgment
filed in his office for thattgurpose, and shall
elso at the same time enter e abstract 'upon
the alphabetical index to such gudgment record,

ETHET U AR Py R e L e SO L N
Bof2ed?. Ponle ok TR ubieh, the aRatEeet 187 ts
construed to mean that the names of each party
to the Judgment, both plalntiff and ZeTengant,
must appear 1n the index in elphabetical order,
GIN COMEANY vs. CLIVER, 78 TEXAS 182, 14 3.W.
451. The trial court having found that the
Judgment 'was not alphabetically indexed in the
name of any plaintiff*, the statutory require-
ment was not¢ met, the reglstration was fatally
defective, and the judgment lien was not effect-
uated.” iUnderlooring ours).

In SAN ANTONIC LOAN & TRUST CCKPANY vs. DAVIS,
235 5. We 613 (CCA 1921) two defendants names were omitted
from the abstract and index, and although no money Judg-
ment was reoovered a lien was foreclosed against them and the
oourt held that the abstract and index were insufficlient to
create a lien.,

We take notice of the casea of VCN STEIN vas,
TR:-0AL.R, 23 3. W. 1047 (CCA 1£93) and BLUK ET AL ¥vs. KEY3ER
(CCA 189¢), 28 3. ¥. 561, whioch follows thé Trexler ocase
end seems to be authority for the proposition that a sudb-
stantial compliance with the statutes is sufficient and
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that an adbstract that i3 corrcotly indexed in respect
of one of several defendantis creotes & lien acalnst
his property. -

%e believe that thias line of case
ag the point here iavolved is concerned wus rendered
obsolete by the court in MoGlothlin vs, C-~ody, supra,
when it said:

0

*The opirion of the cose of Blum vs. Keyser,
supra, ig in rartis) ccnflict with the opinion
in this csse, 2nd to the extent that it is in
confliot 1t should be overruled. In thet case
the court held that it wns not necessary to
plece the name on the indirect index. To thet
extent we thinx the opirnlcr of the court in
that casze is erroneocus.”™

The stztutes provide that tre names ¢f e:ch
plaintiff and of c¢&ch defendent ia the Jjudpment shall
be indexed, and not the numes of eauch piaIntIT? and
of e:ch defendant in the suit, and these nemes must
be indexed properly to create & lien,

NYE, ET AL vs. JOCDY, 70 Tcexes 434, € S.%. 606;

NYE, »T AL vs. GRIEBLE 70 Tecxas 458, € 3.W. 60€;

MeDANIEL, ET AL vs., VILN:K, (CCA 1929) 19 3.%.
(24) 428, eff, S preme Court 36 3.W. (24) 992,
120 Texas 160;

COCKE vs. CCONIULL3T, (Civ. App.) & S.W. (24) ¢e2,
aff, (Comm. App,) 13 S.W. (24) 345; .
SECURITY N2TIONAL BANE OF WICHITA FALLS va.
ALLEN (Civ. Arp.) 261 S.¥. 1057.

We belleve that the rroper test for the County
Clerk to apply in all cnses 18, the names of the plaln-
tiffs and the defendants appearing cn the fece of the

gudgment. If a party is whown as a pieintiff or & de-
endant in the gudgﬁent *i{s name should de indexed. We
take it that from e abatraot of Jjudgment frrm submit-
ted the only defendant arpearing upon the fmce of the
Judgment was John Smith. In auch ca3e, culy tho nome

of John Doe, rlaintiff, and John Smith, defendant, need
be indexed as reouired by Article 5442, Re¥ised Clvil
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Statutes, MoGlothlin va. Coody, supra,

Consequently, you are respectfully advised and
it is the opinien of thias department thet under ;irticle
5448, Revised Clvil 3Statutes, the County Clerk of Mec-
Lennan County, should enter upon the alphabetical index
to his judgment reoord the name of e2oh plaintiff and
of eaoh defoendant appearing upon the face of a judgment,
in order to effectuate a judgment lien,

Moreover, it is the opinion of this department
that it 4s the duty of the county olerk %o enter in al-
phabetical order the name of each pleintiff end of each
defendant appearing upon the face of & judgment (ir order
1o create & Judgment lien) although no persopnal judgment
for debt has been rendered agelnst sueh plaintiff or de-
fendant (8 Jjudgment in rem for foreclosure being suffi-
cient); and sver though the oaly judgment rendered apainat
any party to the judgment is for costs,

Yours very truly

KUYTCREYY GENEIRAL OF T3XAS

%alter
Asgistant

JDs/ob
L" .
By e, %ﬂ,&’%
Jas, D. llen

APPROVEDOCT 23, 1939

Wrm

ATTORNEY GENERAL OF TEXAS

APPROVED

CPINION
COMMITTEE

IYM



