OFFICE OFITHE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €, MANN
Atroangy GEMN

Honorable Oeorge G. Roans
County Attornay

Fort Bend County
Richmond, Texas

Tear Sir:

Opinlon Ro, 0-1572
Re: {hould the Tax Collactor re-
turn the amount of Hteate ad
valorem tax discounts allow=-
able in cases whore the tarx-
- payer has sent in the full
.~ amount of such “tate ad
. valorem tax without deduct-
ing suid-discount? .

“s are in recaipt of your lettaer of Ootober 10,
1939, in which you request an opiaion of this Department
az to whether or nct the Tax Jollector of your County should
return to taxpayers the amount of discount on State ad valo-
rem taxes whioh they are entitled to upder the law, but whioh
dieuount thnr have railed to daduet tron thoir ta: paynsnt.
/. The answer to your quesuion.must of naoossity de-
pend upon statutory construoction as we have no suthority on
our. tex. disoount statute which was passed by the last ssssion
‘of ‘our: Legislature. Said statiute has been inoorporated into
Vernon's Anpnotated Civil Statutes and nnmbered Article 70574
- and rnads 1n part as followas:

. "All taxpayers shall be allowsd dis-
counts for the payment of tuxes due to the
“tete snd all governmental and poiitiocal
subdivisions and taxing distriats of the
“tate, sald dlscounts to be allowed under
the rollowing condisicns: (a) three (3%)
.per cent discount on ad valorem taxes due
the State or due aay govsrnmental or po-
litical subdivision or taxing distrlot of
the State, If such taxes are paid ninety
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{90) days b2fors the date whan they would

{ otherwise bacona delinquent; (b} two (2%)
per c3nt discount in ad valorer taxss due
the Ctate or due any jovernmental or po-
litical suddivision or taxing district of
the State 1f such taxes zre paid sixty (80)
days beforo the date when they would other-
wlse become delinquent; {(¢) one (1:) per
cent discount. on ad valorexm taxes due the
“tate or due any zcvaramental or politlcal
subdivlision or tazians 3distriot or tha State,
1f sach taxas are psld thirty (3C0) days be-
fore the dats whas they would otherwise be-
oone 4d9lipjusnt » 0 ¢ Mo

in anastraiaz ths above nazied irticic it 1s nsces-
sury first to destorainas wheiher Lhe diacounis allowed ara
zutomatic discountas to %e alven o o tuxourar, o9& wiather the
same must be spplisd for by tho tusgneyar bsfora they shail bhe
allowsd to him. In thia restset, It wlll bs noted that the
Lagislaturs used very atronr mandatory lansuana 1n settizz up
this dizcount when it sald: *“:211 4sxpaysrs sall L2 allowed
dissounts.” _

Ths only condition uvon which tha granting of the
disoouat has besn predicated by the Lsgisirsture ls the payment
wlthin a speciflec period of %“ime. This suruasg language evidences
tha intention of the Lexgimlature that osucl digcounts should be
had no% only by the large taxpayer vho would be well undévised of
his rishta, hut slso by the small texpayer vho is not s6 well
advised ss tn apny discoupt that mizht ba coming t2 hlm under
the law.

The ot makes no provision for any application for
discournt to Bs made, and we are of ths opinisn thst no such ap=-
plication or requeet is ncoessary or gontemplated by tha Leglsla-
ture. In other words, if a taxpayer owed One Dollar (3l.00) of
atates nd valorem taxes and paid the same within thirty (2C} days
after said tax became due, all he owed was nliety-soven {70.97)
cents, z=nd not ine Dollar (31.30) minus a throo (3] dlacount
if requested. Likewise, 1f ha pald within siiir {40) days, all
he would owe at the time v the rayment would be uizety-sisht
{0.98) cents, =nd if payment was mads within ninety (90) days,
all he would owe would be nlnety-nlnse (:2.53; ceats.
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Zased upon the above conolusion the next question
which presents itself is what dispositicn should the Tax Col-
lector make of this excess money which has been sent him but
¥hich the taxpayer did not ows, There ares bnumerous ceses
which discuss the effect of a voluntary payment of taxes by
a taxpayer. These cases are not relevant to our situation
at hand, bedsuse here we hsve no actual payment of this excess
nopney belng made. It is = fundamental rule of law that defore
you can have a payment of taxes, the money tendered has to be
agaepted as payment by the Tax Collector. In other words, in
a situation where a taxpayer tendered to the Tax Collsctor an
amount less than the amount he owed a3z taxes, such a teader
would not constitute a payment of the taxes owed by sald tax-
payer. Aicceptance by the Tax Collector of such tender is a
part of the aotual payment of the tax. Ia this case, the Tax
Collactor 1s autherized to accept money tendered in payment of
a State tax, which money is actually due from the taxpayer.

v'e ocan f£ind no eauthority in the statutes whioh would allow the
Tax Collector to collect and hold nmoney in excess of ths amount
agtually due from the taxpeyer. If in such a case & Tax Jol-
leotor should receive the money tendered and mistakenly think
that it is the correot amount of money owad, and apply the

same as payment of tha State taxes owed by a particular tax-
paysr, thsn in all probability sald taxpayer would be unabdble

t0 recover the excess which he has paid. However, in this cape
prior to acceptance by the Tax Collsctor, said Colleotor finds
that part of the money tendered 1s not owlng to the State and
is in excess of the amount of taxes which a taxpayer aocotually
owes. In such a scase it is8 the opinion of this Department

that 1t would be the duty of the Tax Collestor to return the
excess received by him to said taxpayer.

In support of our ccanciusion in this respect, we be-
lisve that it was the intention of the Legislature that this
discount bde actually given to all texpayers, regardless of the
agount of money involved. In this connectlion I would like to
refer to the tax statement whioch you submitted to this Office
along with your letter. EIvidently the tax statement states
the full amount of State taxes due from a taxpayer wlthout the
discount belng computed on the face of it. On the back, how-"
ever, 1s = schsedule of discounts which may be allowed.

If the Tax Collaector submitted to ths taxpayers a
atatement showing ths amount of tax they would owe if thay raid
within the thres different periods of time, then in all probabil-
ity there would bs no overpayment which you complain of in your
lettar. Under the particular tyce of tax stutement enclosed,
there is a zreat possibility of the taxpayer erroneously somputing
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the amount of the discount in dollars and cents which he might
dedust from the statement sent him. This would lesad to much
conrfusion and necessity for additional correspoandence. u.lso

in connsction therewith, to allow the Tax Collector to keep

the overpayments would be to penalize those who wsre unable to
corractly compute the amount of dlseount which they might take, -
This was not the intention of the Legislature.

rerhaps in issuing the taex statements your Jollector
should adopt a form whereby the taxpayer may tell from the
face of the statement sxactly how much Stata ad valorem taxes
in dollars and cents he owes st any partlcular time, This would -
alleviate the diffioulty of having to return thsae discount over-
payments.

It 1s the opinior of tals Department, however, that
when such overpayments are made to the Tax Jolleotor who nctes
them, then he should.rsturn the overpayments to the taxpayers
sending the sane. '

Tours vary truly

STTORNEY GEHERAL CF TEXAS

Billy Goldberg
Assigtant
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