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Eoaorable Tom G. Xing
State Anditor and Bffieisney Zxpers
Avatipn, TYexaa

Deasy 3irs p

opinton Ko, O
Re1 Construction of Fro
Senete Bill No,
46%h lagislature,
tiens for aud

lgtter of Qetoder 18,
Torsace %9 the prope
riatien for cuditors
“ 3111 tq. “" “t‘.
lettor 4is as followss

3y the o Comgptrollerts
propriation of the Porty-sizih
Mtors in the 3Itete Anditor's

¥e acknowledge re
1939, in which you ask our o
eonstrugticn 10 de placed upon
o0 & "ssasepal dasis™, seatalned
Regulur Session, 46tk Zeglsiasturse.

*1 have

Legislature pro
office will nc

foe bas placed upen all appropristions to
eslgnated as seasonal a construstion thad

8 3/'be spent for one or more eaployes under
Bp ro: <60 grwping, provided that swsh expendd~
surss 434 not excesd thoe geperal provision lisiting
- axpendi t to one quartsr of the mppropristed sseunt

for the q_tu' periods,
*2 will appreciate your opinloa coznstruohing whe

terainology as shown in the bill reading s followsy i
tiuditors, seasonal baals, at nobt to excosd salary named.’
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*In view of the facet that the Comptroller has
advised this department he will not sodept our payroll
where mOre than ocane naae 1» placed against a » fle
f1tea of appropriation and in view of the fact f: will
bd¢ necessary to lay off many of our esmployes {f much a
construction 1s placed on our ajpproprietion, 1 would
apprcciu:n your immediate attention in replying to this
Taquest,

The portion of Senate Bill 427, whiol makes the
sppropriations for suditors in the offlice of the State
Avditor and Xrrfiolency Expsrt reads ss follows:

ror the Years Bading
August 31, August 31,

) 1940 1941
AUDITORS = (3easonal basis
at Dot to exceed sslary
named } — :

8. Supervisirg Assistan ’ 300,00 moath) 3,600.00 §,800,00
9. Supsrvising issistent +00 month] J,600,00 §,600,00
10, Supcrvhiﬁ Assistent {. +00 month) 3,6800,00 3,600.00
11' Senlor Asaistant (32?5.00 Mﬁ‘h}ooccoo 3,300.00 3.500.%
12, Zenlor Mllltant(&ﬂ?b.@o mn‘h’cc.tac 3,3000@0 S.MQW
13, Sernior issiatant (ﬁz'l.'b.OG ”ﬂth).otoo 8,300.00 8,30(}.00
14, Sest-Senfor isalstent (§250.00 month}. 3,000.,00 3,000.00
15, SealeSenlor iseistant($250.00 month). 3,000,00 3,000,00
16. 3emi-Senlor Assistant{$as80.00 sonth), 3,000,00 3,000,00
17. Seai-Juniocr Assissant {$150,00 sonth) 1,800,00 1,800,00
180}‘@““ Assistant ($160.00 808thjseces 1,800,000 1,300.00
19, Junior Lselistant 180.00 aonthlecess 1.300'00 1.800.&
20, Junlor Assistant 150,00 month)eeees 1,800,000 1.300-00
21, Junlor Assliatant 130,00 montB)ecece 1'900000 1'300000
22, Junior Assistant {3150.00 sonth),.ass 1,800,00 1,300.00

Ve understand that the @estion with which you are
concernsd is whether the 3tate Anditor bes the authority to
employ more than One persos at the ssms time to £il1l eny of the

sitions provided for in the section of the appropristion dill
g:rcimrore }\wué. Fe¢ b%elieve that thlia Questica must de
answered 1in view of ths faots relating %o the proper éiso *
of the duties of your office and also in view of the mansver in
whiich your office hes been operated in the past. %e delleve that
it ts proper to presume ttat the legislature intended to peraid
your office to be opersted in the most sfficient mazner possidle,
within the limitations of the appropriations made, and that the
fogislature had in mind the manner {u whieh your office had bean
operated in the past,
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ur understanding is @Wat the paturs of the wark of
your offise is sach that you bave periods or seasons during
each yoar whel & large amount of auditing work bas to done
by your Depertment, and that during otder seasons of the year
there 1is relatively littls suditing work to b%e done, ¥e also
understand thet the duties of your office can be discharged
such mors efficlently if you are peraitted to hire s pusber
of persons as suditors undar easl appropriatvion itea, during
such rush sessons, and that 1t wil) not be nesessary to hire
auditors to rill some of the positions during other seasons of
the year. Ve further are informed that 1% has been the prastice
of your Departegit for a nusber of years %o hire aunditors for
certnin seasons of the year when the work of your office requires
it, ond to keop sush awditors on ths pay roll only e long as
thelir smployment i nNecessary.

In our opinion the appropriation quoted adove, provide
ing for the hiring of suditors dy your Depertmsnt ea s “seasonal
basis ,” permits the ®aplo t and the paymsat of mors than one
porason uander essh of the iteams in sald appropriation, provided
that the totsl asmount puid umder sach sush appropriation ftem
does not axcecd the total stated tharein, and furtler provided
that the smount peid t0 each person 80 esployed shall not exceed
the rate of pa stated ia sald ftem. In our opinlon the
Legialature intendsd that your office should be opersted ia the
aost sfficient sanner possidle within the limitations of the
:f?ropriaslona ande for esch item, and the Legislature had in

nd the sanner ia whioh your Department had been operatsd in
the past. +o believs that the Legislature by providing that the
eaploysent of the suditars shiould bde on & “seusonal Basis” had
tn aind shat 1% would da pecessary for your Departsent to hire
s0o7e than opns auditor under each itea of appropriation at the
saze time, but the Leginmlature wished to fix the rate of pay and
the total amount that should be pald under esch such itsa, Any
other construction of the apprapriaticn would, i{m eflfect, practi-
cally lgoore the words "seasonal basia®™ and make it praciically
impossible for your Dejartseat 0o regulats the number of employees
according to the seasonal variation in the duties which you must
perfors.

In further suppeors of the eonclusion bers readded, we
direct your attention to the feot that {n Senate Bill No, 4&1.
under the hesding "Salsry Fayments™, it is sxpressly provided that
the provieion thet smeh Departaent head shall pumber conseautively
the sslaried positions in his Departaent and shall set out the
title of the positions and the namdecdf the persons employed
opposite the number of ths positions, shall not apply te *secgonal
Gelp."
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The oonclualon resched In this opinion does pot
confliot with our oplinlon Na. 0-1433, by Aszistany Attornsy
Generel R, ¥, Falrehild, addresgsed to Honorable Tos L. Beau~
chaxp, Secretury of State. The facts ip conmeotion with w2e
apyropriation there involved (itea 22 of the appropristioa
for the Secretary of State) showed zm intention QR':g;‘flrt
of the lagislature to provide that ounly ona person 4 be
exple to riil the position of awditor, provided ror iz
said isen, In the first place, we uslerstend that the poasi-~
tioca there ereatsd was a new position, and that Lhere wzaa no
prior prastice of the office of the Seeretary of 3tate to de
used as & guide 1in sonstrulig the appropriation. Ia the second
place, it will be noted that in sald iten, ¥here is oo specifi-
cation of tis montily salary for the person rilling this poai-
ticn, Under the Realdlng *SAlary and Other Frevielose,” ia
Sonate Blll 429, it is provided that A1)l aanval salaries ashell
be pald in twelve (12) equal mosthly installzents, unless other~
wise provided bereln.® %e belleve that the purpcee of ihe
Legislature i» inserting the word "sapscnal® in the iten reforred
to, was to maks it upteesssary for Seoretary of state to pay
Lo such auvditor each month one~tweslfth of 9aa thousand dollars,
and to permit the Seoretary of 3tate to pay such auditor, during
the period which be worknd, a sal not in exceas af that pro-
vided for employess perforalng slailar services, who are eaplayed
o8 an anntal rether than a sopsonsl dasis, In other words, the
purpose of the laglslature ia using the word “esasonal™ in this
appropriation, wus to remove the appropriation fron the gensral
provisions of the paragraph on “Salary and Qther trovisions,“
referred to sbeve, And sat ts affest the nuabdber of persona that
alght bhe exployeld under sald itsa, Yurthernmore, under she
aspropristion for the Scoretary of State, ths logislajure in
{tez 34, as pointed ocut iz our opimlon No., 0-1438, axpressly
mads & proviaiosn for extra Xelp oca a ssasonoal has{t. under
whioh the Seoretary of state was suthorized to hire anditors
who sight be nesded during rush seassns,

On %he otder hand, 1na the appropfiation for your Depart-

sont, we belisve that tha facts elsnrly show that the Legislsture
hed & &ifferent intesticn when 13 used the worde “seasonal basig”
from the intentiosn whioh it had wben it uged the word "gesmsonal®
in the appropriation for the Seoretary of 3State. As we have
pointed out, ia your office there has Been a long estedlished
practice of hiring s mumber of anditars during rush seasons of
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the year. JFurthermore, the sonihly salary for each pesition

is fixed undor the appropristion for your Department; therefors,
the word “seasonsl® can not have been used for the sasie purpsse
as in the appropriatica for tire SGGtetar{ of 3tate, snd the
words “"seasonal basis” osn have RO practical effect unless thay
be givea tbe sorstruciion herein given thes., Llastly, unless
the appropriation 1s construed Ln tde mancer wo have {ndicated,
there will de no provisions {so your appropriation whereby you
ean hire extra suditars Yo work during the seasons when: their
services ere urgecily nasded. e beliave that all of thess
eonalderationa show olearly that the copclusion here reached

i1s proper and 1s pot in confliot with the conolusion reaghed

in our opinton No, 0-14308.

Yery traly yours
ATTORKZY CEERIRAL OF TRAAS
Jages P. Hart
" Asslstant

JPH 1 AMU
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