THE ATTORNEY GENERAL

OF TEXAS
AvsTIN, TEXAS

PRICE DANIEL
ATTORNEY OEMNERAL

Honorable Joe (. Fender

County Atterney

Fisher County
Roby, Texas

Dear Sir:

Opininn No. 0-1624

Re: Is a railroad maintaining lines
in Figher County subject to a
county-wide road tax levy made
subsequent to the election of
1929, on its intangible assets
and roliing stoeck?

We are in receipt of your letter of October 22, 1939, in which
you request an opinion of this Department on the facts and questions
as set out in your letter as follows:

“In 1929 an election was held in Fisher County,

. Texas, by which the bonds of all the separate road
districts of the county were sssumed by the county
and new bonds issued designated ‘Fisher County Road
Bornds,' Effert is made by the tax collector of Fisher
County to collect tax from the railroads in Fisher
County on their intangible assats and rolling stock
by virtue of a county wide road tax levy made subse~
quent to this election.

. *Question: Is & railread maintaining lines in
Fisher County subject to 3 county wide road tax levy
made subsequent to the slection of 1929, o its intan-

. gible aasets and umng ttock.*

According to ym:r llttcr. Gmty Read Bonds were issued by
Fisher Cowity sublequent to an election in 1929, under the authority of
Articls "ih o! Vernon's Ammtutcd Civil Statutes which reads as £ollows:
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®*Any county, or my political subdivision of & coun-
ty, or any road district that has been or may hereafter
Jbe created by any general cr apecial law, is hereby au-
thorized io {ssue bands for the purpose of the construc-
tion, maintenance and operation of macadamized, gravel-
ed or paved roads and turnpikes, or in ajd thereof, in any
amount not to exceed one~fourth of the assessed valuation
of the real property of such county or political subdivision
or road district, and to levy and collect ad valorem taxes
to pay the interest on such bonds and provide a sinking
fund for the redemption thereof. Such bonds shall be is-
sued in the manner hereinafter provided, and as contem-~
plated and authorized by Section 52, of Article 3, of the
Constitution of this State. The term ‘political subdivision®
as used in this Act, shall he construed to mean any com=~
missioners precinct or any justice precinct of & county,
now or hereafter to be created and established.”

Subsequent to the issuance of said bonds the Commissioners’
Court of said county levidd taxes as authorized by Article 752k and Ar~
tlclc 7521 of 'hrnon s Annotated Civil Statutes, which read as follows:

sArt. 752k, Ad valorem tax levy

Before suck bonds shall be put on the market, the
County Cernmissioners® Court of the county in which
such electien was held, shall levy an ad valorem tax
sufficient to pay the intérest on such bemda and to pro-
vide a sinking hmd 10 pay the bonds at maturity.

"Art., 7521, cmty assessmenis

When such bonds are issued on the faith and credit
of the county, thé tikes herein sutherized shall be as~
sessed and collected in thé same mannér as how pro-
vided by law for the assessment and eouaat:len of other
county taxes.”

Your question is whether or not the intangible assets and rol~
ling stock of & railwond maintsining lines in Fisher County is subject
to the county-wide road tax levy authorized by the Commissioners®
Gourt of Fisher County subsequent to the election in 1929, under the
suthority of the above quoted articles. You are advised that the intan-
gible assets and rolling stock of a railroad are made subjact to county |
taxes by Article 7105 of the Revised Civil Statutes, which reas as fol-
lows:
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“Each incorporated railroad company, ferry com~
pany, bridge company, turnpike or toll company, oil pipe
line company, and ali common carrier pipe line compan~
ies of every character whatsoever, engaged in the trans~
portation of oil, doing business wholly or in part within
this State, whether incorporated under the laws of this
State, or of any other State, territory, or foreign coun-
try, and every other individual, company, corporation
or association doing business of the same character in
this State, in addition to the ad valorem taxes on tangible
properties which are or may be imposed upon them re-
spectively, by law, shall pay an annual tax to the State,
beginning with the first day of January of each year, on
the{r intangible assets and property, and local taxes
thereon to the counties in which its business is carried
on; which additional tax shall be sssessed and levied up~
on such intangible assets and property in the manner pro-
vided in this chapter. The county or counties in which
such taxes are to be paid, and the manner of apportion-
ment of the same shall be determined in accordance with
the provisions of this chapter,” :

The exact questimm which you ask confronted the Court of Civil
Appeals at Austin in the case of Bell County vs. Hines, 219 5. W. 556,
The bonds issued by Bell County were called “Bell County Special Road
Bonds.” According to your lettar, your bonds were designated as “Fish-
er County Road Bonds.” The court in this case quoted what was then
Article T414, Revised Statutes, whibth is now Article 7105 of the Re-
visad Civil Statutes of 1925, supra. The court held that under thia pro-
vision the relling stock and intangible aasets of a ratlroad company
were subject to assessment and payment of taxes, which had been lev-
ied for the payment of County Read Bonds, While this case was decid-
ed under the old statutes, which were amended in 1926, there is neo dif-
ference between the old statutes and Article 752a, suprs, as enacted
in 1926, which would lead to a different result in your case. To bear
this out, we wish te call your attention to the holding of the Commission
of Appeals of Texas in the case of State vs. Texas & Pacific Railway Go.
62 S.W. (2d) 8]. In this case, the Commission of Appeals was concerned
with Road Bonds issued by a number of counties which constituted one
road district as authorized by Article 778a 6f Vernon's Annciated ‘Civil
Statutes. The authority to issue bonds under this statute is conferred
in language which is very similar te the language used in Article 752a,
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supra, as enacted in 1926, which would lead to a different result in your
case. To bear this out, we wish to call your attention to the holding of
the Commission of Appeals of Texas in the case of State vs. Texas &
Pacific Railway Co., 62 S, W. (2d) 81. In this case, the Commission of
Appeals was concerned with Road Bonds, issued by a number of coun-
ties which constituted one rosd district as authorized by Article 778a

of Vernon’s Annotated Civil Statutes. The authority to issue bonds of
Vernon's Annotated Civil Statutes. The authority to issue bonds under
this statute is conferred in language which is very similar to the lan-
guage used in Article 752a, supra. The cou*t here held that the intangi-
ble assets and rolling stock of railroads operating in the various coun-
ties were subject to the payment of the tax which had been levied pursu-
ant to the issuance of the road bonds of said counties. In fact, we find
that the Commission of Appeals is here extending the rule as set down
by the Court of Civil Appeals in the Bell case.

It is the opinion of this Department, therefore, that the intan~
gible assets and relling stock of the railrcad operating in Fisher County
are subject to a county-wide road tax levy made pursuant to your elec~
tion in 1929, and the issuance of the Fisher County Road Bonds.

Yours very fruly
ATTORNEY GENERAL OF TEXAS

By (Sgd.) Billy Goldberg

Billy Goldberg
Assistant
APPROVED NOV 14 1939
BG:RS (Sgd.) W. F. Moore
FIRST ASSISTANT
ATTORNEY GENERAL
APFROVED
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