OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GeERAMLY C. MANN
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Honorable Rert Ford, Administrator
Toxas Liquor Contrel Board

Austin, Texas (/\\
Dear Biry

Opinion N6, 0
Rep May-Roard deny ried
woman to rotail
ine and beoron dQle
ound -tusband eon

, congicted of fel and
: /Bs t entitled to such
rotd and wonld weafit

W W e

or businesgs under

opinion of this depar n;n on thd foljowing state of

respe an appiicgtion for wine and
‘ b arplt x8 to which we would
appreciate your agdvice.

A certaix man was convicted on the
charge of keeping e gambling house,
aquently appealed from such e¢on-

n the distriet court, the con-
being affirmed March 8, 1939, and
fn for rehearing boing denied May
939, 7This man vas ocomxitted to the
gtate Penitentiary and the Board of Par-
dons advises that he was granted a ocondi-
tional pardon by the Governor on Decenber
1, 1930, Ve are advised that his citisen-
ship has not been restored and cannot de
until the expiration of the normal term

of his service 1in the Penitentiary in the
absence of the conditional pardon.
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®This mantsg wife is now applying for
a retail wine and beer permit in her own
individual capaciiy. Unquestionably un-
der the law no person ig entitled to hold
& license to sell beeor if within two yoears
immediately preceding the filing of his ap-
plication he hags been convieted of a fel-
ony. Presumably the man would therefore
be disqualified until May 24, 1941, which
would be two years from the date his con-
viction became final with the denial of a
rebearing on the part of the Court of
Criminal Appeals.

$The Texas Liquor Contrel Act pro-
vides as ¢auses for cancellation of exigt-
ing license the use of a license in the
operation of a dusiness comlucted for the
benefit of any fzrson not authorized by
lav to have an Interest in said license.
Under the commnity property laws of Tex-
a8 ve presume that the man who had bheen
convicted would necessarily benefit from
the operation by his wife of a retal}
beer busineas and thare iz ne lagal act-
jon which might be taken that would deny
hiw the community interest in the profits
to be derived from the dusinegs. If this
be true, it would seen that the use of a
licenge by the wife weunld be for the bene-
fit of a person not qualified by law teo
have an interest in the licemse and that
accordingly the wife would bde disgquali-
fied on the husbandts record.®

The sole queation propounded dy you for our con-
silderation, as wve understard it, is whether a married wo-
rman pay be denied a permit to retall wine and dbeer when
her husband, vho is disqualified from receiving such a
permit would benefit thereby, under the eommnnity-property
lay of this State.

It geens gottled law that a married vomam may en-

ter jnto the mercantile business at her will. 23 7. 3. P
304 B 268, from which wo quote;

®Technically, & married woman mmy

o

be a merchant or trader at wiii, so far
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as the impmediate transaction of the
business is concerned. That is, she
may own merchandise and wares freely,
may buy or sell them at pleasure
either for cash or on credit, may
ront or leeso bdulldings or employ
clerks amd other help neaded, # & ¥

If the wife independently of haer husband
should go into the wine and beer business he would not
in any vay be liable for her debts. 7This was held in
the cage of J. B. Hirshfeld & Co. v. Evans et ux, 548
5. ¥. {(2) 683, vherein the court said;

®The pleading fails to show any

consideration for the subsaguent
prowise maede by the hnsband, Henry
Bvans, to pay for goods previously
s01d to his wife and for which she
¥as not responsible. 8o far as the
zleadings showv, 1t was a verbal prom-

se and is further vold undar the
provisions of the statutoe of frauds.*

This ¢case reached the Suprexe Court and was
arfirmed, 93 8. ¥. {2) 143,

It is true in the ordinary case, where the wife
goes into husiness for herselfl, the profits frem the dbusi-

neas, if any, would by force of law become the cgmunnity
property of the wife and her husband, 23 T. J. 8 266.

From the foregolng authorities it must be held
that the husband bas no intferest shatever in the wife's
businegs. It follows that if tbhe busband should be dbene-
ritted from a permit lgsued to the wife, it would not de
by virtue of any permit in which he was interested dut
s0lely bacause of the profits of the business covered by
the permit igsued to the wife alone, and in which he was
not at all interested. The husband's rights come to him
not from any interest which he has in the wife's business,
but solely as a matter of law, which mskee the profits
community property.

Foithuer do ve agree, under the facts submdtted,
that the profits derived from the wife's business would
necessarily be commnity property. Clearly, the husband
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vould not be entitled to a permit to enter this dusinesps,
for the reason that the law does not sllow ane guilty of
his conduct to receive such a permit. WVhere the law de-
nies a husband the right to ge inte a business, or pofit
therefrom, because of hisg conduct, and the wife enters
such business, it would seom that the profits would be
her separata moperty.

¥e think both the foregoilng conoclusions are
fully s:ggorted by the celebrated case of Dickson v.
Strickl s 265 8. ¥, 1012, in which the Supreme Court
overrulad the contention that Mrs. Miriam 4. Ferguson
could not qualify as @Governor becauss of her husband‘'s
ixpeachmenty

*The fifth question ug:res whether
Jira. Fergusen wvas rendered ligible by
the doores of the Senate of Taxas, sit~-
ting as a court of impeschment, removing
her busband, Jamee E. Fergusen, from the
office of Governor and adjudging that he
be hencaferth diaqualified to hold any
office of power, trust, or profit under
tha stats.

$Appellantts position is that the
ewoluments of the office of Governor are
coxmunity property, and that James B.
Ferguson could not receive his commmity
half of his wifets salary ag Governor
without violating tho decree of impsach-
wont .

*It is unpecessary to inguire into
the exact statug of the wife's salary
from public office as gseparate or com-
smnity property, under our mresent Con~
stitaution and statutes. PFor, if it be
assuned that Mrs. Ferguson's salary as
Govermor would bhelong to the comsunity
egtate of her hushand and herself, still
James BE. Pergugon would not be rocelv-
ing or sharing auy emolument or profit
derived from any office held by Jawes
B. Fergugson under the state. The emolu-
mont wvould be derived frow Miriam 4.
Fergusoen holding an office and perform-
ing its duties. 8Such a disqualification
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a8 1is here ingisted on csuld be support-
ed on no other theory than that of le-
gal identify of husband and wife, and
that theory we definitely repudiate, as
it has bdeen uniformly rsjected from the
earliest cases determined dy this court.

#The Constitution forbids the impo-
sition of penalties on members of the
famlly of an impeacbad Goverzor by ds-
claring that the Benate's Jjudgmeont of
impeachment shall extend, in addition
to punishpeat after indictrent and
trial, only t¢ rewoval from office and
disqualification to hold office under
the state.

®Thoro is a third reason vhy no
supposed community iuterest of James R.
Fergneon in the salary of an office
held by hig vife should repder his wife
ineligible to held such office. Aund
that 18, if by his wrong be had deprived
himgelfl of any right to share such psai-
ary, the same would becoms his wife®s
soparate estate. Wright v. Bays, 10
Tex, 138, 60 Am. Doc, 2003 Nickersom v.
licharson, 65 Tex. 281"

Upon the foregoing authorities you are advised
that it is the opinlon of this department that the Board
wvould not he aathorized to dany the poramit, under the
facts related by you.

Very truly yours
ATTORREY GESEERAL OF TEXAB

By
Grover.:Sellers
Assistant
G6S~-HR AFEROVECMAR 8, 1940
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