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paid. My understanding is that the defer-
red balance will be paid in three equal
annual installazents of $2,3575 sach, due
respectively, im one, two and threse years
from this date . . .*

“The president of the college, as the
authorized reprezentative of the Board of
Regents, aade this notetion on the lettar:

*'The terns of the foregolng esorow
are accepted,?

“The letter is not acknowlesdged or
record ed..

"The accompanying deed is in regular
form, ‘properly acknowledged, and, of esoarse,
unrecorded. It re¢ites a cash considera-
tion of $9,500. The records of the college,
however, refleoct the faot that the aetual
sonsideratioa was $15,000, and the balance
of $5,500 was pald under a vousher imzediate-
1y precading that given for the 32,3756 down
peyasat.

*4A ladoratory building, now nearing
cazpletion, has bdeen under construetion on
aroperty of whieh this land forms a part.
The duilding was financed at a ccost of
$110,675.48 ander a contract with the Puadb-
iic worke sdministration, which providas for
payment of an accompanying bond isaue out of
refenuea to be derived from the operation of
the dullding.

"Your opinlon on the following quasticns
is respectfully requested;

*(1} w%as it within the power of the
Board of Regents to obligate the funds of
the College for the payment of the purohase
prias of this lamd ‘'in three egual annusl
lastalluents®?

®"(2} As of August 31, 1930, what was
ths naturs of the interest of the College in
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this property?

*{3} as of iugust 31, 1920, what was
the liadility of the College, if any, with
respect t0 future payments toward the pure
chase of ths property?

*{4] ¥as the £5,500 payment a proper
application of the College's funds, under
the eireumstances?

*For the purposs of this iaquiry you
MAy assume such facts, mot detailed, as are
nesoessary. I have related herein the subd-
stance of all the information I have, It
will bde helpfal, however, if yoq will state
the assunptions you make.”

Iz & prior opimion by this department, Ne. 0-1627,
Teplying to your request of October 31, this writpr discuss-
ed the prodliems involved in, and the law applicable to, your
first three Quaestions. You are respectfully referred to
that opinicn, & copy of which is attached, for answers to
those qaestions.

Ia that opinion the sonelusion was reached that
it was not within the power af the Board of Regents 0 obli-
gate the funds of the ecllege bdeyond the appropriation tera
or period of two years. The casss uf Charles Scribners?
sons v, darrs, llé Tex, 11, 282 5. W, 722 and ¥t. Worth
Cavalry Clud v, 3hepherd, 188 Tex. 339, 83 8, ¥W. (24) 660,
wore oited as authority.

That opinion also statad that the college at the
end of the fiseul year, 19038-39, on August 31, 1930 had an
equitadble interest in the property to the sitent of the
ancunt of the purchase price paid., 7The squitable interest
of the ocllege ia ihe instant case would include, in addi-~
tion to the amount of the purohase prioe paid to ths vendor,
the value of that portion of the building placed on the land,
See Malbolland v, Jolly (Civ, App., San antonie, 1929) 17
8. W. (28} 1109, writ of error refused.

The prior opinion also declared that ths collegs
was ander Bo obligation to make fuarther payments. In thias
coaneetion, it may de well to add, however, that the full
payaent of the purohass priee is a pre-requiasite to the



202

Honoradle Toa €. King, Page 4

vesting of legal title in the sollege.

Thess conclusions, 2ll of which are sapported by
asthorities in opinion No. 0-1627, econstitute the opinion
of this department a3 to your first three questions, and
yod are 80 advised,

The only material differsnce Between the fast
situstion discussed in the eited opinion and that in the
ingtant ceze is the fact of the faynnnt of an additional
consideraticn of $5,500 not mentioned in either esorow
agresnent or deed, The propriety of this payment forms
the basis of your fourth question adove quoted,

The sxaot xesnling of your expressiocn "a proper
applioation of the collega's funds,” is not absolutely
slear $0 us. We assuxme that you wish to kmow if the Board
of Regents or itis agent had the legal right to make this
paynent without mentioning it iz either instrument. It
is beyond ths provines of this department to saswer a
question of mere propristy or polioy such matters resting
within the sound diserstion of the respeetive State agen-
oies -~ the Board ¢f Hegents ia this instance.

Our coarts have on aumercus cdecasions daglared
that the Stote in its proprietary capreity has the same
povers to contract as a corporation or am individeual.

8 Tex. Jur. 828,

*In 80 far as gsre property rights are
soncerned, we ses no difference detweaen ths
coatraet of a state and sn iadividual and &
contract Détween twe individuals.” Jumde
Cattle Co. v, Bucon, 7% Tex. 5§, 14 S. ¥,
840, See also Charles Ceribnerts Soas v,
ml‘., 11“ TCI. 11’ 862 3. "- ?28'

Iv is elementary, of course, tbat the fall ocom-
sideration need not be recited in a desd between individuals,
Se¢ 14, Tex. Jr. 818, mec. 53, and dases oited.

ke know of no oomstituticeal provision, atatute,
or other rule of law, which 4decleares a different requirement
when the Svate is a party t0 the transaction.

You state that the $8,800 paynsnt is part of the
sonalderation for the purchase of the land, This delag so,



Honorasble Tom C, Xing, Page §

the feot that it wes not mentioned in either of the
instruments has, ian the opinion of this department,
5o bearing on the legality of the transsction,

As we stated Defore, it is not our provisce
to delve into the reasscas why the Board of Regeata or
its egent sew fit to make no meation of this portion of
th: sousider:ztion 30 long &8s all legal reguirenments wers
me,

Your attention is celled to the fact that this
opinjon and Opimion Ho., 0-1627 are limited in their seope
to an exsoutory contract, These opinions should not de
coastrued as holding that the Board of Regents is without
suthority to purohsse land necesssry to the conduct of the
respective Stete Tesghers' oolleges under a purchase oone
tract performeble in two ysars; that is, within the pericd
or term of the appropriation made for such purchass,

Trusting that the foregoing discussion fully
enswers your iaquiry, we are

Yory truly yours
ATTORNEY QENZRAL OF TEXAS

”’W
Robert 'E. Kepke

Assistant
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