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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Geo. H., Sheppard
comptrollexr of Public Aceounts A
Austin, Texes e \

Dear Sir:

Company for ©
tax levied\by

ther prizes fivan away
‘ tton Bowl of the
T of Texas in Dalles,

, e8 herein outlined.

By your letug OYexmber 10, 3939, you request our
opinion upon the lisgMility of Al liotor Company of Dsllas,
Texas, for the /prixe or awari tax 1dvied by Article 7047f,
Vernon's Annct ted Civil D¢at oc. under the following racta

he past U¥r., Alexender, the

_ or Company, as an advertieing
s \gpontored this Mr. Dodge program, which
I aN\guestion and answer or guiz type of

rghes for thirty minutes time over

. they to furnish the studio and ell
necesgary requirements, he paying the varicus

a stipulated salery. The progrsm is
based upon ¢ertalm questions which have besn pre-
pared or furnished the announcer prior thereto,
The essistants go through the studio saudience ané
seleot from those desiring to take part in the
progrer individuals to enswer each guestion.

wo
COMMUMNICATION 18 TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"rrior to the asking of the gquestion the
value in money of such question is snnounced and
if the individual participent gives the correct
ansver he receives the stated sum. If his answer
is incorreot he receives §1.00. The difference
between the stated sum and the £1.00 in the oasse
of an incorrect answer fee, is added to the value
of the next sucoceeding question and such additions
carried on until & correct sanswer to cne of the
gueatione is given. The individuels meking up the
studio audience, from which the participants are
chosen, pay no admission charge or other entry
charge of any character, the studio, which in the
usual course of events iz the Junior Bell Room
of the Adclphus Hotel, being open to the pudblie.
In addition to the ¢cash awards certaln merchants
in this city have given to the Alexander Motor
Company rmerchandise, sush as orders of men's
hets and ordere of woments hose, which are some-~
times, in the case of certain questions, added to
the premium or value of individual questions.

"H#ith respeot to the broadcast held at the
State Falr Grounds on Cotober 17, I atteck to this
letter a copy of the written memorandum of contraet
between Alexandsr Meotor Company end the State Fair
of Texas, which discloses in full the agreement
between those perties, The method of handling the
broadoast in thet particular instanoce, by reason
of the size of tha gethering place, together with
the unususlly large orowd whioh wes assenmbled, was
altered to some extent. For the reason thet the
program is necessarily limited in time, the
assistant announcers were not aent through the
sudience toc choose participants from the volunteers,
but eech person entering the stadium was given a
tioket with a stub containing a number, The stub
was detachad from the ticket and placed in a
receptacle, Prior to the opening of the program
some twenty of these atubs were withdrewn and the
holders of the corresponding tiecket numbers went
down to the stage to participate in answering the
rirst twenty questions in the order thelr numbers
vere drawn. After each participant had answered,
or failed to answer, & gquestion an additional stud
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number was called out and the holder of that
number became number twenty upon the 1list of the
then participents, At that broadcast Alexandsr
kotor Compeny awerded prizes in the following order;
seven orders for hats of a retail value of $5.00
each; nine orders of boxes of hose at $3.30 each;
cash in the aggregate of $186,00, and one 4-door
Deluxe Dodge Sedan of a reteil listed market value
of $1098.50. At this particular broedcast only,
the unsuccessful partiecipents who failed to ansawer
the gquestion propounded to them did nct receive
the .usual §$1.00 fee, but the winners only received
awards.™

In regard to the relation between the State Fair of
Texae and the Alexander Motor Company in this conneotion,
it is pointed out, additionally, that ths State Fair of
Texas agreed to designate Tuesday, October 17th, as "Alex-
ander Motor Company Day, presenting kr. Dodge in Person™
end to furnish withcut charge to said kotor Company the
Cotton Bowl Stadium on the Fair grounds, with proper
illumination and loud speaking equipment; on the other hend,
Alexander MNotor Company agreed st this time and place to
furnisk the "Kr. Dodge Program®" which had been regularly
broadcest over KRLD in DPesllas, including in eddition to
the usual cash awards and premiums, one 1940 4-door DelLuxe
Dodge Seden, all expenses of this underteking, such as
broadoasting time, additional wiring for the apeekers,
remote gontrol connections, and the compensation for the
staff required in the undertaking, to bs borne by the
hlexander Motor Conpany. With partiocular relevancy to
the question at issue here, we point out that it was
specifically underatood and agreed that no admission charge
would be made at the Cotton Bowl gate for this evant,

Seation (b) of Artiocle 7047f, Vernon's Annoctated Civil
Statutes, levies a taxr "equal to twenty par ceat (20%) of
the value of all such money, prizss, and awards given in
connectlion with the opadration of each and all of the fore-
going bdusiness enterprises, stc."” <Section (a) of seld
Article defines what is meant by the term “forsgolng busi-
ness enterprises" and the conditions under which the tax will
agerus, in the following languege:
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"Lvery person, firm, or corporation conduct-
irg & theatre, place of eamusement, or any businees
entaerprise in connection withk the operation of
wiich a prize in the form of money or something
of value is offered or given to one or more patrons
of such theatre, place of erusement, or business
enterprise, end not fiven to ell patrons thereof
peying the same cherge for any certain service,
cormodity, or crtertainment, shall make & verified
monthly report on the twenty-fifth day of each
nonth to the Comptroller of rublie Accounts of
the -State of Texas, showing the emount of noney so
giver irn prizes, snd the value cf all prizes or
awards 20 given in connection with suoh business
during the next preceding mcnth.”

Your inquiry is limited to the 1liability of Alexander
¥otor Compsany to this tax levy under the factual statement
appearing herein, and you do not inquire &s to the liadbiliity
of the State Fair of Texas by reason of its cooperative
participation in the awarding of the prize in question. Ve
think your question has been thus properly limited, because,

-on analysis of the raots, it appears thet the Alexander Motor

Company is, apparently and actually, the donor of the girft
in question, and the iLtate Falr of Texas meraly lends its
facllities with the expectation and hope of receiving, for
itself, swollen gate receipts by reason of the event, In
passing, howsver, it ray be said that even should your gques-
tion have embraced the liability of the Stete Falr of Texas
for this prize or award tax, we would be constrained to hold
here, as we d4id in Opinion Xo. 0-1637 to you, that fairs, as
generally operated end conducted, are educationesl and benevo-
lent enterprises rather than "business enterprises"within
the purview and measning of this tax measure.

On the other hand, Alexander iotor Company of Dalles,
Texas, is assuredly a "business enterprise", within the oon-
templation of Article 70471, Vernon's Annotated Civil Statutes,
but ir corder for the prize or eward tax to acorue under the
statutes other conditione yust appear. It iz not enough thaet
a prize in the form of money or eomething of value is given
or awarded in connhection with the operation of the Alexander
¥otor Coxpany &s a "business enterprise," but such prize or
sward must be offered or given "to one or more patrons of such
theatre, place of amusement, or business enterprise, and not
given to ell patrons thereof paying the seme charge for any
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gertain service, commodity, or entertainment®. The latter
essentiel condition to tax liebility is entirely wanting in
the instant case. Fersons entering the Cotton Bowl at the
Texa8 State Fair on October 17, 1939, either as actual
participants in a contest of wits, or as mere observers of
the spectacle, paid no entrance fee or admission charges,
and therefore can not, by any refinement of reasoning, be
deemed "patrons" of the Alexander lFotor Compeny “"paying the
same charge for any certain service, commodity or entertain-
ment"” within the language of the above quoted statute.

Nor is this essential condition or regquirement of the

statute for the accrual of a tax on prizes or awards met
by the fect that all persons entering the Cotton Bowl for
partioipation in or observetion of the "Mr. Dodge Program”
on October 17, 1939, were Tequired to pay to the State Fair
of Texas & generel admission charce at the gates of said
Fair. The consideration for this nominal sdmission charge
was the right of the person paying same to attend and ob-
serve the varioues attractions, shows end exhibits which a
great State Fair could offer, and the program sponsored by
the Alexander Motor Company wes only one of the many attrac-
tions or exhibits offered by the State Fair. Whether the -
")Mr. Dodge Progrem™ or any or all of the other various

attractions of the State Fair of Texas wes the inciting
" cause for the Fair visitor depositing his money in the turn-
stiles, can never be determined but we submit that the con-
nection between thia payment and possible entrance into the
Cotton Bowl for the program involved here is too remote to
constitute the pereons paying same, "patrons™ of the Alexan~
der rotor Company. Lloreover, this admisslon charge or fee
is a consideration moving directly to the State Fair of Texas
and not to Alexander Motor Company "for eny certain servioce,
commodity or entertainment™ which the Alexander Motor Company
is offering to the publiie.

It is accordingly our opinion that the Alexander Motor
Company ¢of Dallas is not liable to the State of Texas for the
tax, under Article 7047f, Vernon's Annotated Civil Statutes,
of 20% on the value of the Dodge Automobile and other prizes
given by sald Alexander kotor Compeny on Qoctober 17, 1939, at
the Cotton Bowl during the State Fair of Texas,

Yours very truly

OPINION
COMMITTEX

BY.
CHARMAN
£



