OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN /4£/£%[

ooy 4p1¢¢/1/q 5;77}?
Hon. Jack Wiesh /ééj
/ﬂu

County Attorney
Cameron County
Brownsville, Toxas

Dear Sir: Attention of ¥r, Wm, So n

Opinion No., 0-189 \

Re: What is the pfopsr aistribution
of proecseds in sale pro-
perty undor delinqusht-tax\lien

a under artio 3b?

iat the tnxing usonnion
some time past prooceed-
Rovised Clivil Statutes of
§ to foreolose delinquent
ré now arrived at the point
ere pa ¥y having been so foreolosed upon

8 soldand certain .questions bave arisen with
relqrenos/ to the d4istribution of cash obtained
proceeds of such sale. The two methods
ribation eontended for are set out in

for better explanation of the queations

involved,

"In the partioular example under considera-
tion, there are ten acres of lend which are
taxed by six municipalities, to wit: State,
Oounty, Drainage District, Water Distriet Hivi-
gation Distriet, und Indeponﬁant Bohool Bist!iet.

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEFARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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The taxes for the State nf Texss, County,
and the Prainapge Diatrict are ooileoted by
the County Assessor and Collector, and
delinquent tax suits for sald agencies are
prosecuted by the County Attorney of this
County. The Water istrioct, Navigation
Distriet, and Independent School Distriot
each has ite own assessor and colleotor;
however, these three municipalities have
employsd the same attorney to bring sults
for them to colleot delingquent taxes.

"Upon the ten eores involved taxes weye
delinquent for a period of years, the total
tax, penalty, interest and line cost for all
agencies totaling §V00, for whioh principal
amount judgment was taken in ocur Distriot
Court under said Art. 7445b. The Court in
seid proceeding fixed an adjudged velue under
Bso. 5 of smald Article, upen the sald ten
acrez at §500, The property wes sold under
order cf sale and purchased by the Water Dise
trict for the use and henefit of itself and
all other taxing units whioh were parties to
the suit by authority of Seo. 9 of said Arti-
cle. Bubsequent thereto, the smaid Water
District sold the said property to a private
inafvidual et the price of $500, same being
the edjudged value of %he sald property in
sald foreslosure sult.,™

vestigating costs in the emount of $10 were
provel, as were ten per cent (10%4) of the tax,
renalty, interest, and line c¢ost, on amounts
due the Vater, Navigation, and Independent
Bohool Distriots, allowed as attorney's fees,
which amounts were written into said judgment.

"It is now the contention of the attorney
representing said Vater, Navigation and Inde-
pendent School Digtriets that the proceeds from
said sale should be distriduted ae set ocut in
Exhibit "B" enclosed herewith, in which the
district court costs, costs of lnvegtigation,
and ten per oent (10*) of the principal amount
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of tax, penalty] interest and line cost,

due the said Vater District, Navigation
Pistrict and Independent School Piatrict,

as attorney's fees, are deducted from the
amount obtained from the sale of said pro-
perty, and paid in cash, the remainder there-
of to be prorated amongst the various taxing
agencies, pro rata and in propostion to the
amounts of their respective tax liens &s es-
tablished in sajd Judgment.

*"Kindly let us have the opinion of your
office as to the proper distridution of pro-
ceads in the sale of property under delinquent
tax lien foreclosure, (Art, 7545b),

"With reference to our ssocond question,
Art. 7332, Revised Civil Statutes of Texas,
1985, provides for the feas of the County
Attorney in representing the State and County
in all suits against delingquent tax payers and
alao sets out the ocompensation for services
rendered therein by certain other county offi-
clals, The sald Act, as finelly amended in
1931, certainly was enacted by the legislature
without having before it Art. 7345b, whioch
latter Aot was not passed until the 4%4h legis-
Jature in 1937,

"In instandes where the State institutes
the proceeding under Art, 7345b, or where scme
other taxing agenoy institutes same and it is
oarried to judgment, there is no inconvenience
or diffioulty in applying the said Art, 7332
for the taxing of fees 4ue the various county
offioers, However, in instances in which e
suit is brought under Art, 73451 by scme other
taxing agenoy and the State and County are im-
Pleaded as parties defendant, dut before the
filing of the tax claim for the Etate and County
in seid suit, the suit is dismissed at plain-
tiff's coat, 4t has been the ocontention of the
taxing egencies bringing satd sult that the feesn
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due the County Attorney and provided for in
Art. 7332, 4o not acorue and are not payabdble,

*"Therefore, we sinoerely request your
advice as to whén county attorney's fees pro-
vided for in Art. 7332 acorue in suits in-
stituted by tax units under Art. 7548b,
and in which the Etate and County are implead-
ed as parties defendant, or intervene therein.,”

Wa quote Sectiona §, 6, 8 and the first paragraph
of Section 9 of Article 7348%b, Vernon's Civil Annotated
Btatutes as followt

“8ec. 5. Upon the trial of said causs
the Court shall hear evidence upon the roascn-
able falr value of the property, and shall
incorporete in its judgment a rindins of the
reasonable fair value thereof, in bulk or in
parcels, either or both, as the Court may deem
proper, which reasonadle fair value so found
by the Court is hereafter socmetimes atyled
Yadjudged value', which *adjudged value' ghall
be the value as of the date of the trial and
shall not necessarily be the value at the time
the assessment of the taxes was madej provid-
ed, that the burden of proof shall be on the
owner or owners of such property in eatadlish-
ing the *fair value' or adjudged value as
vided in this section and, provided further that
this seotion shall only apply to taxes which
are delinquent for the year 1935 and prior years.

"8e0. 6. All court costs, including costs
of serving process, in any suit hereafter
brought by or in behalf of any taxing units for
delinquent taxes in which suits all other tax-
ing units heving a delinquent tax olalm agsinst
such property of any part thereof, have been
impleaded, togetheyr with all expenses af fore-
closure sale and such reasonable attorney's
fees as may be inourred by the interpleaded or

intervenilig taxing units, nat ezeeoding ten per
acent (10€} of the smount sued for, such attor-

ney‘s fees to be subjeat to the approval of

the court together with such reasoneble expenses
as the ¢ xing unite may incur in procuring data
and inTormation as to the name, identity and
loocation of necessary parties and ian proouring
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necessary legal descriptions of the property,
shall bhe chargeable a8 gcurt costs.

"Sec., 8. No property aocld for taxes
under decree in such suit shall be sold to
the owner of said property, direotly or in-
dlrectly, or to znyone having an interest
therein, or to any party other than a taxing
unit which is a party to the suit, for less
then the amount of th» adjudged value afore-
sald of said prorerty or the sggregate amount
of the judgments against the proparty in sait
suit, whiohever is lower, and the net proceeds
of any sale of such prorerty made under de=-
cres Of oourt in said sult to eny party cther
than any sush taxing unit shell belong and
be distributed to all taxing units which are
parties to the suit whioch by the judgment in
gaid suit have been found to have tax liens
againat such property, pro rata and in propor-
tion to the amounts of their respective tax
liens as established in sald jJjudgment, dut
any excess in the prooceeds of sale over and
above the amount necessery to defray the costs
of auit and sale and other expenses herein-
ebove nede chargeabls agsinst such proceeds
and to fully daischarge the Judgments asains&
said property, shall be paid to the parties
logally entitled to such exoess,

"Sea. 9. If the prorerty be sold to
any taxing unit which is a party to thoe julge
rent under decree of court in said suit, the
title to ssid property shall he bid in and
held by the taxing unit purchasing same for
the use shfd beRefil . f THOR™E ahé wll, dther
taxing units which are parties to the sult
end which have been adjuiged in sald suit
to have tax liens ageinst such property, pro
rata and in proportion to the amount of the
tax liens in favor of said respective taxing
units as establighed by the Jjudgment in said
suit, and costs and expenses shall not be
payable until sale by such taxing unlt so
purchasing same, and sweh property shall not
be 50ld by the iaxina unit purchasing same
for less than the adjudged value thereocf or
the emount of the Judgments against the pro-
perty in seid bmit, whichever is lowey, with~
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out the written oonsent of all taxing units
whioch in s&id judgment have been found to
have tax liens against such propertys and
when such property is sold by the taxing
unit purchasing sams, the proceeds thereof
ghall be recsived by it for account of it~
gelf and all other said taxing units ad-
Judged in said sult to have a tax lien
ageinst such property, end after paying all
costs and expenses, shall be distributed
emong such taxing units pro rata and in pro-
portion to the amocunt of their tax liens
againsat such property as established in

said judgment., Consent in behalf of the
State of Texes under this Section of this
Aot may be given by the County Tax Collector
of &he county in whioh the property is locat-
ad.

Article 7332, Vernon's Civil Statutes, provides
that the ocounty dOr distriot ettorney shall represent the
8tate and county in all suits ageinst delinquent tex pey-
ers and definitely provides certain fees for the vounty
or digtrioct attorney for the services named therein, We
quote from this article as follows!?

"esesProvided, that the fees hersin pro=-
vided for in connection with delinquent tax
suite shall constitute the only fees that
shall he charged by said efficers for prepar-
ing, f£iling, inatituting, and prosecuting suits
on delinquent taxes and ssecuring collection
thereof, and all laws in confliot herewith are
hereby repealed,

pay vortnassoilestor the sacuit cFReTugtde

axes for which he is liable, together with acoru-
ed interest after the riling of suit before judg=
ment is token against him in the ocase, then,
only one-half of the fees taxable in suoh e oase,
gs provided for herein, shall be charged against
m.l.-l“

- Article 73833, Vernon's Civil Statutes, reads as
follows: :

"In each case such fees shall be taxed as
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costs against the land to be sold under jJjudg-
nent for texes, and pald out of the proceeds
of sale of same a’ter the taxes, penalty and
interest due thereon are paid, and in no case
shell the State or county be liable thersfor.”

By Beotion 9 of Article 7345b, supra, the lagis-
lature has speoifiocally provided that all costs and ex~ :
penses in the suit under thie statute shall be paid prior
to the aprorticnment tc the various taxing units of their
respective shares and prooeeds from the tax sale, It is
called to your attention, however, that the costs and ex-
penses incurred in such a tax suit are not payable tntil
after sale of the property ie made by the taxing unit
which purchesed the same at the original sale, In Seotion
@, supra, the legislature apecifically provided "and costs
and expenses shall not bde pazable until sale by such taxe
ing unit so purshasing same,” Hone of the court cests or
expenses may be paid until after the property has been sold
by the texing unit which purchasged the same in the first
sale and after sald sale, said costs ere to be peaid first
out of the proceeds of such sale &nd the halance of the
proceeds of such sale, after all costa and expenses have
been paid, nmust be distriduted to all taxing unite which
are parties to the suit whioh by the juigment in said suit
have been found to have tax liemsagainst said property,
pro rata, and in proportion te the arcunts of their ro-
spsotive tax liens 4s established in sasid Juigment.

Beotion 6 of Artiole 7345b, supra, deals with
what may be allowed ag court costs., Yo where in this seo~
tion does 1t provide that taxing units shall pay an attor-
ney's fes of 104, Furthermore, nc where in this section
is it provided that 10% may be charged in every case as
court oosts for attorney's fees, It is provided, however,
that suoh reasaonable fees as pay be incurred by the inter-
pleader or intervening taxing units and not exceeding 1.0%
of the amount suyed for, may be charged. In other words,
if a taxing unit contracted with an attorney to pay him
B4 for his services, then only this 5% would be chargeable
as ocourt costs beocause that would be the reasonadle attor-
ney's fees that would de inowrred by that partioular inter-
pleader or intervening teaxing unit. However, if that seme
taxing distriet contracts with an attornmey teo pey him 15%
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s8 his attorney's fe:8, only 10% of thst amount would be

ahoroseahle ag aourt anste To hear this cut 12 tha fzat

WAACA L TN W B e A3 WA W T WAS e nF Yalwr AW W

that the ..¢t does not provide fer 10% attorney's fees in
every case but provides for the allowance of sttorney's
fecs as incurred nct exceeding 10%.

While 3eoction 6 of Artliele 7345b, supra, applies
to 81l taxing units, it is evident that the psrt whioch
refers to attorney's fees a8 court ccsts dces not apply
to the county or districet attorney. This is true beocause
this section reads, in part, as follows:

".+s3uch reasonable ettorney's fees as
may be inourred by the interplesder or inter-
vening taxing units...."

The particular language. above quoted shows the
legislative intention that the sasme shall not apply to ths
county attorney's fee or district attorney's fees because of the
fact that the 3tate and ocunty are prohibited by Article
7333, supra, from incurring eny attorney's fee. The fees
of the oounty or distrioct attorney are set out by Artiocle
7332, supre, and in no case may the State or esounty bde
liable for the same under Artiole 7333, supra, whioh article
also requlree that seid fee be charged as oourt costs.

In answer to your seocond quastion you are
respectfully advised that it is the opinion o¢f this De-
partment that the distriot or county attorney is noct en-
titled to the fees provided by Artiscle 7332, supra, in tax
Buits filed under Article 7345b, by a taxing unit other
than the 3tate and county where the distrioct or oounty
attorney does not file an answer or claim for the State
and ocounty. Fees are primarily allowed for some speaifio
servicc preformed and where no service 1s rendered no
fee oan be charged or allowed unless specificelly auth-
orized by statute.

Trusting that the foregoing fully answers your
inquiry, we remain

Very truly yours

ATTORNEY GENERAL OF TEIAS

ABBROVED 12, 1940 BY MW—

‘, Ardel]l Williams
gsistant




