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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD C. MANN
ATTORNKY GENERAL

Honorable Basocom Ciles
Comaissioner, General lLand 0ffice

Austin, Texas

Dear Sir: \
Opinfon FWo. 01780 .
Re
You s
exacuted by the'C
on November 2], 1§38, pro¥isions of Seotion &,

Aotc ol Ma 89. 1¢31, end the Acts of
Chapter 19, pege 51, Bsoond Called
‘ hil'dcpnrtmnt

ure to 4Arill aa offset well

Chepter 271 of\t
the S6th Legis

® or was {t noesssary for the
ooncrnl Land Office te Sake some
ho ortcituro decane effective, and if i
he Land Commissionsr to take scme sotion
bYecams effeotive, then whether or
ssioner had any disaretion to withhold
upon assurance of complience in the future
with the of'tast provialons.

In order to answer your question, it is nec-
essary to trace the pertinent legislation on the matter
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and determine the intention of the Legislature, Chapter
19 of the Aots of the 36th Legislature, Second Called
Session of 1919, page 81, Section 9 has the same provisions
as Artiocle 5339 of tha Revised Civil Statutes of 1928,
namely, that the lessee under the sot shall in good

faith begin an offset well within &0 days after the com-
pletion of e commercial well on adjoining property within
1,000 feet of the land leasad.

Section 12 of said aat provides as follows:

*If the owner of a lsase should fail or

refuse to make the payment of any sum dus either on an
srea or roynlti on the production within thirty days
after same s beoome due, or if such owner or
his authoritized agent ahoui‘ knowingly make
false retura or fa Teport conceraing produetion,
royalty, or 4rilling, or if such owner should fail
or refuse to 4rill any offset well or wells ia
good faith as Tequired by this Act and the rules
and regulations adopted by the Conmissioner ef
the Geneoral land Office, or if sugh owner or his
agent should refuse the proper authority asccess
to the reoords pertaining to the operstiocns under
this Aot, or if such owner or his suthoriszeld
agent should knowingly fail or refuse te give
correct informstion to the er authority,
or fail or refuse to furnis log of well
as provided hereim, such lease shall b dect ¢o
fo by the énllialionnr of the General Land

fioe and whea suffiociently informed of the
faocts whieh authorize a forfeiture, the Commissioner
of tha CGemeral Land Officc ahall forfeit same, and
the area shall be subjeat to leasze agein to another
thean to such forfeiting owner after 4ue advertise-
menti provided, sueh forfeiture may de set aside
and the lease and all rights thereunder reinstated
before the rights of another intervene upon satis~
factory evidenes of future compliange with the
provisions of this Ast and the rules and regulations
authorized to %o sdopted for the purpose of exe-
outing its provisions."

Chapter 81 of the Laws of the 36th legislature,
Seacnd Oalled Bession, page 249 1s what is commonly known
ee the Relinquishment Act. BSection 4 thereof, which is
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Article 5370 of the Revised Civil Statutes, 1925, provides
as follows:

*"If the persons aforessid, who own or eon-
trol land included in this Act, should fail or
refuse to degin such drilling of offset wells
thereon within the tixe required or fail or
refuse to drill sueh well or wells diligently
and in good faith or fail or refuse to 4arill
suck well or wells to the d;{th necessary for
the purpose imtendaed, or feil or refuse to use
the mecns nesassary to the davelopment of any
well or wells thereca within the time required
or fail or refuse to drill such well drilled
thereson, therewpon the relinguishment hereia
granted shall ipso fz2oto terminate and the
rights sequired thareunder shell likewise term-
inate, end the oil and gas relinguished hersin
shall revert t0 and become the property of the
State's Genersl Revenue Fund and when the Oom-
missioner of the General land Offrice is suf-
ficieatly informed of the faots whioch so terminate
suck rights, he shall indorse on the wrapper eon-
taining the papers relating €0 the sale of tiw
land words indieating such termination and sign
it officially.® ]

Beotion ¢ thereof is the same as Artiele S372
of the Revised Civil Stetutes of 1028, and sudstantially
the same sa Section: 12 of Ghapter 190 above, The folleow-
ing phrase 1n Beetiom 12 i3 mat 1in Seotion 9 of Chapter
81 nor iz Articls B3ITR: S

"Refuses €0 4rill any offset well or
wells imn good faith as r-guirod by ¢this iAot
and the rules and regulations adepted by tie
Coamissioner of the CGeneral Land Office."

It will be noted that in Seetion § of Chapter
19 being the seotipn dealing with offset wells, 20 penalty
or forfeiture is provided for, dut Beotion 1f deals with
forfeiture of every kind end chsracter and inoludes for-
feiture for fajlure to 4rill offset wells, but Ghepteri:r
81, Section 4, desling with offset wells provides for an
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ipso facto termination of leases exeouted under that
Act and neturaslly Seotion ¢ thereof, dsaling with
forfeitures for failure to perform certain duties on
the part of the lessee did not have any provision with
Tespeot to offset walls as that has been taken care of
in Geotion 4.

In the revision of 1925, the ebove provisione
in the Relinquishment Aot were not changed and are set
out in the revision as Artioles %370 to 5372,

The provision of Chapter 19 wherein it deals
with offset wells was not changed in the revision as
shown by Article 5369, dut ssction 12, dealing with for-
feitures was omitted and Articls 5360 was inserted in
its stead, which provides as follows:

*The provisions of subdivision 3 of this
chapter governing the forfeiture of rights
thereunder and & reinstatement thereof, shall
apply t0 lesases under this subdivision, and
an fovfeiture of sush lease, after due adver-
tisement, it shall de subject to lease LY
another than such forfeiting owner."

The guestion immedliately arises as to whether
or not Article 5360 refers to both Article 5370 and
Article BITE or refers only to Article 56372. In making
the revision, the revisers evideatly overlooked the fact
that Article 5ava was not fdentical with Seetion 12 of
Ohapter 19, in that it 414 not have a provisioa with
respest to failure to drill offset wells. It seams
eobvious that the resson Sedtion 12 was not sopled into
subdivision Z of GChapter 4 of Title 848, R, C. 5. but
the provisions of forfeiture in lnbdivilion 3 of sald
Chapter were incorporated by refersence was to eliminate
duplications., It will be noted that Article 5360 fefers
to the provisions of subdivision 3 goveraning forfeiture
of rights thereunder end reinstatement thereo an

Article 5372 1In subdivision ¥ 18 headed '?or-
feiture of Rl hts"and deals with forfeiture and re-
Tnetatement an t said Article is the only one im
subdivision 3 whieh deals with forfeiture and reinstate-
ment in omm., Artiole 8370 provides for ipso facto

268



969

Honorable Bascom Oiles, Page B

termination of e lesse under the Relinquishment iet

on failure of the lezsee to drill an offset well which

is not strictly a forfeiture., To resad Article 83570

into subdivision £ by reeson of the provisions of

Article 5380 would be to make a rsdisal changs in the

law as it existed Yefore the revision with respeoct to

the result of fallure to 4rill an offset well on lessss
sovered by subdivision £, dbut to read Artiecle 8372 inte
subdivision £ would leave the leaw unchanged by the revi-
sion. Of course Article 8372 does not provide for s
forfeiture for failure to 4drill an offaset well dut con-
sidering Articles 8359, 5340 and 8372 together, it seams
clear that Article $372 wes pointed to by Artiole 5380 as
the procsdurs to b followed in forfeiting leases for the
violation of obligetions imposed in subddivision 2 and not
for the grounds of forfeiture thersin listed, and there-
fore the procedurs praovided in Article B372 should be
fellowed with regard to the forfeiture of the leases
adout which you have made inquiry.

In eddition to the ressons set out above, we
find in the final title of the revision of 19£S5, after
the provisions that all civil lews not included therein
or whieh are not e ssly coantinued in force are re-
pealed, secticn 9§, headed "Pudlico and Other Land%, whioh
provides as follews:

*Publie ané Other lLands ~ That all laws
affeoting the issuance of patemts under valid
land certificates; or rixing a time limit in
which to redeem laads sold for taxes; or au-
thorizing suits to eontest forfeiturs of sale
for aca-paymsnt of intserest on public leamds, or
affecting the reinstatemsnt of rights after sueh
forfeiturej or eonferring a prior right to pur-
shase land surveyed by virtus of s privete right,
for whish & patent eannot issue; or extending
0il and gas permits om pudlic lands; or extend~
ing the time for paymsat of principal due on
publiec lands sold in accordance with ll‘{ or
affecting the title to publioc and oth andsi

ized bvoard, %0 S8

(n Japds or water rights; er grant-
T D Oltlies; or [T313%.

vations, or setting apart portions of such re-
servations for the bdenefit of saotuel settlers,

are contipued in force. {Underscoring ours)
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¥e think that this acction hed the effeat of
euntinuing {n force Chapter 19 of the Aats of the 38th
Legislature, Seoond Called Seasion, being the lew ss it
existed before the revision. It also strengthens our
conolusion that Beotion 1R of Chapter 19 was omitted
in the revision and Artiole 5360 1nsertod tn its plece,
fRot for the purposs of shasnging the peaslty for failure
to 4drill an offset well to that presaridbed ia Article
5370 of the Relinquishment Aet but for the purpose of
eliminating repetition in the statutes by reference to

Artiole 5372,

It s, therefore, the cpinion of this depart-
ment that in order to effeat 2 forfeiture of the leases
under sonsideration for feilure to 4rill an offset woll,
a8 required by law, the Commissioner of the General Lcnd
0ffice myust take some sttion, amounting to s re-satry or
its equivalent, such as sndorsing on the lezsas the faot
that they have been forfeited for failure to 4rill aa
offset well. Ye are, also, of the opinion that the Com-
missioner of the General lLand Office has some 4iscre-
tion 12 shis regard, even though Section 12 of Chapter
19, and Artiels 5878 provide theat the Commissioner of the
Canersl land Office 'ahal forfeit same when sufficiently
i{nformed of the faots which authorise s forfeiture®, Sueh
a provision ordinerily is amandetory but when follawed,
as it is, by a provision thst the Commissioner cay set
aside the forfeiture and reinstete the leeas before the
right of amother intervenes on satisfectory evidence of
future eomplisnee with the Aet, we think the statuts son-
sidered as a2 whole authuorizes iho Comnissioner upon satis-
fagstory evidenee of future compliance bdefore he forfeits
& lease %0 withhold the forfeiture and does not require
him to forfeis the lease and then immediately reinstate
it on sush setisfactory evidence of future somplisnce.

Ve trust thit this opinion sufficiently answevrs
your questions,

Yours very truly
ATTORNEY GENERAL OF TEXAS

€£§¢L1/‘JL"£¢&;‘;;?>\4L’7\fﬂu//
ATTORNEY GENERAL OF TEXAS ﬁ‘ZﬂmL—m

By
D. D. Mabhon
RPPROVED

CPINION
COMMITTEE
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