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Honorable Orvills 8, Carpenter

Chairman and Executive Direstor

Texas Unemployment Compensation Commission
Austin, Texas .

Dear 84ir: Opinion Ne. 0-1765
Re: May ocontridbution
from suppose
adjusted or reful
the faots stated?

%e received your lettsr of Dsgember 14, 1 ,
which reads as follows: .

"On March 17, 193¢
rendered its opinion Ko.
of eontributions o

yoar 1938 end mo - aary dhrough
August 1937, : DD sh was
rendered priox of
Seruke Bill £l 5 sesaion
or the Leg { Tedtive on April 1,
1939, it was held 3 refund sought

congfibitions due prior
8 dateof the application,

u the ¢ of thé previous opinion will
e the basifé for this further request for an
with reference to the position of the
‘a8 hetrelin below . sst forth, That

"Frior to the month of August, 1938, the
Commissiot datermined that W, T. Conley, s
commission agent of the EBinclair Refining
Company, was an employer and, as guoh employer,
was legally 1iable for the paymsnt of unemploy-

NO COMMUNICATION 18 TO BE CONSTRUED AG A DEPARTMENTAL OFINTON LINLESS APPROYVED BY THE ATTORNEY GENERAL OR FIRBT ASSIETANT



Konoraﬁlo Orville 8, Carpenter, page 2

ment taxes on gertein employees, and, ac-
sordingly, Conley paid unemployment taxes
thereon, During the month of August,

1938, the Commission determined that Conley
was not the smployer but, for the purposes
of the Texaa Unemployment Compensation Act,
was the agent of the s8inclair Refining Company
and therefore the Sinoclair Refining Company
wae in fact the employer of these employees,
Immediately upon the publication of this rul-
ing, 8inclair Rcr_iningucompany peid to the
Commission all taxes due from the effective
date of the original law to and including

the date of eaid ruling, resulting in a
double payment of taxes on ths same employees,
Thereafter, Conley applied to t he Commission
for s refund of the taxes that he had paid,
and he wes r8funded all of suoch taxes the

due date of which was not esrlier than one
year prior to the date of him applicatinn,

as provided for in Seotion 14 (d) of the Act,
His application for refund was denied with
respect to taxes in the amount of §$168,24
that had besome due more than one year pricr
to the date of his application.,

“The Texas Unemployment Compensation Aot
was amended effective April 1, 1939, and old
Section 14 {d) was amended to new Seotion 14 (J),
in which ths period of limitation was extended
from one year to four,

"The Commiszion is now presented with a
oclainm respeoting the $162.24 on behalf of bdoth
Conley and the Sinclaix Refining Company, and.
it is asserted that since the period o {imita-
tion was extended by the amendmsnt to the law the
commission i now authorized either to make &
refund of this amount to Conley or to permit
ths Sindlair ‘Rn‘ining Gompnngi the present em-
ployer, to take oredit for this amount againat
ouryent taxes &ue under the theory that the
original paymsnt was made on behalf of the
Sinclaiy Refining Company by its agent Conley.
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*May the Commission make a refund of this
amount of $182.24 to either Conley or the Sinelailr
Refining Company under either of the contentions
above presented?®”

Bubsection (J), Article 5221b-12, Vernon's Anno-.
tated Civil statutes of Texas, whieh extended the pariod
“of limitation from one to four years, reads as follows:

"where any employing unit has made a
payment to the Commission of oontributions
slleged to be due, and it 1s later determinsd
that suceh sontributions were not due, in
whole o&r in part, the employing unit making
guch payment may make application to the
Commission for an adjustment thereof in con-
nection with contridbution payments then due,
or, for a refund thersaof because such adjust-
ment cannot be made, and if the Commission
shall determine that suoh contributions or
penalty, or any portion thereof were erron-
eously collected, the Commission shall allow
such enploying unlt to make an adjustment
thereof without interest in connection with
contridution payments then due by such employ.

ag unit, or if suoh adjustment cannot be
nads, the Commission shall refund said
amount without interest from the Pund, %22—
vided that no application for adéusbmen or
refund s evar be considered by & C om~
mission unless the same shall have been {iled
Within Tour (4] years Irom the date on which
h aontribut “penaities would have

8 g yying unit, For 11ke cause, and
w n the saps pariod, adjustment or re-
fund may be g0 made on the Commissicn's own
initiative.” (Underscoring ours)

~ In view of our gpinion No. 0-459, dated March
17, 1939, in which we held that tha refund scught by
W, T. Conley wag barred as to all contridutions due
prior to one year hefore the date of application, the
gole gqueation to be considered here ia whethsr the ex-
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tention of the parod of limitation by the Legislature,
in the subsestion set out adove, would revive a cause
of action already darred, The effeet of the Aot allow-
ing an adjustment Bf taxes erronsously paid is the sams,
in s0 far es constituticnal inhiditions are concerned,
as the %efund of money for such payment,

ALl legislation has prospective foree and effect,
not retrospedtive, unless expressly provided in the law
itself, Hester and Roberts v, Donna Irr, Diet., 239 3, W.
963, C. C. A., {writ of error refused).

"In treating the sudbjest of retroaotivity or
retrospeoctivity, the Commission of Appeals in America
gurety Company vs. Axtell Co,, 38 8. W. (24) 720, quot-
ing from 18 Corpus Juris 1084, Section 778, said:

nfA retrospective law 1s one that re-
lates back to, ‘Méi"‘ to, a previous
‘transaption some different legal effect
from that ‘which it hed under the law when
it oocurred., In this conneotion the terms
ngtrqppnamixoﬂ and "retroasctive” ave used
dntérchangeably.’ The genseral law is that
~statutas aperate prospectively, but they
u{ operate retrospestively when it is appar-
sat that sudk was the intention, provide
no impairment .of vested rights result.”
w. 2 FI ol

It is unnessserary for us to determine the ques-
tion as to whether the lLegislature ¢ould have made the
statute retrcactive, . for olose examination of Artiocle
sazlb-lz-,'tuhuetion.(:%-—, does not disoclose any legls-
lative intent that its terms shall have such effect. You
are theréfors advised that 4t is the opinion of this de-
partment that ouy Opinion No. 0-489, answering your gques-
tion in the negative, still applies to this olaim,

APPROVED MAR 7. 1940 Yournlnry truly
(2) Gerald C. Mann ATTORNEY OENERAL OF TEXAS

ATTORNRY GENERAL OF TEXAS 2y
Hirsohie Johnson
' ‘ Assis tant

BY 1M This 9pinion Coneidered

and approved in .
Linit ed Conference



