OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GenALD C. MANN
ATroRnEY SENERAL
Honorable Bert Ford, Administrator e
Texas Liquor Control Board ¢ N
Austin, Texes \ \
Dear kr. Fordi Oprl.nion /F&a-«ihl'?‘?i

Res The an rity Texas
Liquor Contrpl Board to

t0 gecure a duplicate
torts check.

d
We bog to ackndyledge rsceipt of your letter
roquesting opiuion from this

C ro Board, amount $125,00.
rhié check was tenderaed by Eemah
kago Store of Komah, Texas, as fee
fo Package Btore Permlt and subse-
quently a Package Store Permit was 18-
suod and mailed to the applicant.

*0n October 7, 1040 we raceived
notice from the State Treasurer that
sald check had been lost in the mail
and charged baok to the agcount of
this Board+« We Lmmediately referred
the matter to ¥. L. Moody & Company,

1\3;2, yable to Texas Liguor
O

NGO COMMUNICATION 18 TO SE COMSTRUED AE A DEFARTMENTAL OFINION UNLESS AFPROVED BY THE ATTORNEY GENERAL Oft FIRST ASSISTAN

e
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requesting that they iasue a d4uplisate
cheoks They have informed us that the
will issue no dupliocate cashier's dcheo
until they have been furnished.with in-
demnity bond for double the amount of
the check, '

"I 40 not believe that this Board
is vested with lagal authority to maks
an i1demnity bond and will appreciate

our advioce as to whether or not therse

s any other method by whiech this Depart-
ment may obtain settlement,.”

_ - ¥We bdeg to advise that Texas Liquor Dontrol
Board, like any other goverpmental ageney has such
powsrs only as are conferred upon it by sxpress stat-

utes br by necessary impliocatipn.

' - We find nothing in the statutes that ocould,
under the most libderil interpretationthereof, author-
ize the Board to execute the indemnity bond called for
by W. L. Moody & Uompany, :

‘A oheek is & negotiable instrument ..
Jar. g.‘j:-;:-ﬁ kzul 18, and- Brusxnon*:m*xéj*x.a,ﬂth iﬂi E }‘BT
and, hotwithdtanding & stop order, if one hasz been
given, the Llssuing:-dank would bé liadle to an innocent
holder of the lost check, for which reason it is cus-
tomary, at least, for banks to demand such indemnity

as a oondition precedent toimsuing a 4duplicate check,
Thers is no lew requiring banks to issue duplicates at
all, either with or without indemnity. And the bank is
cntircl,;ﬂithinwttsﬁlngil rights in refusing to issus
the duplicate without indemnity,

-A-check, such as those under consideration,
payable to another; or to his order, ispayabls upon
demand end --s\.ecua_l-»{qi- be negotiable after the lapse of
& reasonable:timeifor pressntation for ascceptance or

aymant, :What:is.such "reegonable time” is not dsfined
by owr statutes;, dut depends upon the facts of the par-
ticular ease, Rev. Olve Stat., Art. 5932, 8e¢s 1) 1Did

5934, Becs )33 Erannon N I. L. .f6th ¥d.} p. 587; Gos-

sett ve, Stubbleridd, 121 8, W. (2) 665,
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An endorsement dy the payes, however, is e¢s-
santial to a negotiastion of the check sO as to make the
taker & holder in due course { Fourth National Bank of
Mecon vs. Lattimore ;oc.) 148 S. B. 396; Brannon's N. I.
Ley, (5th 04,) p. 558). Bo that, unless the Texas Liquor
Control Board endorsed the cheeks in dlsank, thers could
in no event be an innocent hollder, and the risk {noident
to issuing s duplicate would be 1ittls or nothing. If
your Board enlorsed these checks ¢ tls Tressursr and
not generdally, then there could be no holder in Adue
courss withou‘: the endorsement of the Treasurer. Veare
not advised es to whether or not the Treasurer has ean-
dorsed these checks in blank s as to make ponsible a
holder 4in due courss.

o !hn'nuirﬁ'o'problblc renedy wauld bde u-alnpin

suit oresction upon the lost instruments, or possibly a
p;g;rtdinc to o oel the permits issued for non-payment
of fess. - | o

Wa 8o not advise specifiocally #ith respect to
remedlies, howsver, thinking perhaps a satisfadtory show-
ing with respeot $¢ the endarsenents of your Board amd
of the Tressursr and a reasonsble tims will de ayrfi-
cient $o0-caums the dank to issus the requested duplicate
withous indemnity. ' A

- Vary $ruly yours

ATTORNEY GENERAL OF TEXAS

' g Oele Spesnr
nd Allﬂfg:ﬂ!
OSIMR
Approved Nov. 15, 1940
Gerald 0, Mann -

Attoraey Gemsril of Texes
Approved Opinion Committes by B.W.B. Chairgan



