OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Honorable Andrew Patton
Distriet Attorney
Dallas County

Dallas, Texas

Dear 8ir Attent {on: Hon,

Cpinion Ko, 0~-1789
Fst ¥hether a
ing tha

This will ascknowdedzé redeipt of your request
for our opinion as tTOwhethenr th& "Doctor I. 4." redio
progrea whioh 1s % : stwork eaoh week is
in violstion of the Ypottery statytes of Teias.

program is presented

gcl week for a half hour

a\oonmsroial sponsor. The pro-
from a motion pileture

’ announcer appears cn the stags
of thé theatre. Speaking {into a micro-
phone he advises the radio and pioture
show sudience that he has several zssis-
tants, each with a portadle mierophons,
among the members of the audience. The
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announcer requests one of his assistants
to choose a member of the audiencs who

is willing to answer a question adout to
be propounded, The announcer then pro-
pounds the questicn, alvising the rerson
ochosen that if he ¢can answer the Question
he will be paid a stated sum of monmey. In
the svent ths correct snewer is given, the
money is tbsre raid to the meamber.of the
auvdience who thus essisted in the work,
and the aspistant announcers pass on
through the audiencs chcoaing other peoples
with vhom the process is repeatesd. In ths
svent that the pera¢n chosen ocennot snswer
the question, or gives the wrong answer, the
essistent announoer, nevertheleas, ocopen-
sates him for his efforts by presenting
hiz with s box of merohandise on bdehalf

of the sponsor of the progranm,

"As an illustretion of the questions
aotuslly propounded, soze that have deen
used are!

*i¥ho won the 1939 Nationsl League
pennant??

*!'Js 1t possible to make fresh water
out of salt water?'

»1In 1914, in what nation was the
oity of Warsaw?'

n¥or the ocorrect answer to the first

question, $9.00 was paid; for the second
uestion 25,00; and for the third question
8.00. In the event th:% any one of the
questicna was not answered correctly, the
gponeors gave the person who had volunteered
to try to answer the qucstion a box of aer-
chandise, Thers is no conteat detwean the
variocus maenbers of the audiencs, since if
the first person chosen does not properly
answer the question, the ananouncer on the
stage advises all of the audience what the
correct answer 18, and an entirely differ-
ent question is presented to the next per-
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son who volunteers. The amembers of the
audiencs who volunteer to try to answer
the questions propounded, remsin at their
places in the theatre end zpeak through a
portable miocrophone.

"No member of the sudienoe is com-
pelled or urged to participats, dut any
member of the audience vho wighes to 4o so
may have an oprortunity to try to answer a
question,

"In addition to that portion of the
program hereinadbove outlined, awards are
meds by those who present the show to rer-
scns who gend 1in questions thot are ohosen
for propounding; and other awards are nade
to those menbers of the audience who can
correctly answer a list of questions which
the announcer states, Each member of the
audience has a tally ocerd upon which he may
check as right or wrong sach statenent
included in this list. Usually, there are
nine or ten such statements, such as: 'A
latohet is a shoestring.' Xvery member
of the audience has an equal opportunity to
answer the questions, and each of those who
oorreotly answer all of the questions 1s
peid an equal empunt for his contridution
of his talent to the evening's entertain-
aent. There is no drawing, no 'lucky nuz-
ter', nor priece, to be deocided by lot,
luek or chance. Instead, sach person vho
participates is paid for his participstion
in direct proportion to the value of his
services.”

Seoction L7 of Article III of the Constitution
of Texas reads:

"The Legislature shall pass laws
prohibiting the establishment of lot-
teries and gift enterprisea in this
state, o5 well asz the sale of tickets
in lotteries, gift enterprises or other
evasicns involving the lottery prineil-
pal, established or existing, in other
states.”
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Yursuant to0 such command the Legislature
passed Article 63, of the Fenal Cods, which reads
as follows!

*Jf any person shall establish a
lottery or diaspose Of any estats, resal
or personal, by lottery, he shall de
fined not less than One Bundred (2100)
Dellars nor more than One Thousand
($1,000) Dollars; or if any person
shall sell, offer for sale or keep
for sale any tickets or part ticksets
in any lottery, he shall be fined not
less than Ten f 10) Dollars nor more
than Fifty (£50) Dollers.”

In City of ¥Wink ve, Criffith Anusezent Coa-
pa?g, 100 8. ¥%. (24} 69%, (Tex. Sup. Ct.), the ocourt
aa H

"The State Fenal Code does not de-
fine a lottery, but our courts have
intarpreted it in accordance with pubd-
110 usage, to msan a schems or plan
vhioh provides for a2 d4istribution of
rrizes by crancs among those who have
raid, or agresd to pay, & consideration
for the right to perticipate thereon, 28
Tex. Jur. p. 409, Seo0. 2, and cases ocited
in the notes."

The Tederal Cirouit Court of Appeals in the
case Of Peek vs. United States, 61 F. (24) 973. has
given the following definition of a lotte:y:

*A schene for the distribution of
prizes or things of value dy lot or
chance among persons who have paid or
agree 0 pay a valuabls oconsideration for
the ochance to obtain a prize. And agein:
A soheme by vhich a result is reached by
some action or means taken, in rhioh re-
sult zan's choice or will bhas no part,
por can human reseon, . . . sagecity or
design enadle him to know or determins
+« o o until the same has been acccaplished.”
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Under your statement of the facts as qucted
by us, two of the elemnents of a lottery are clearly
discernidble, 1. ¢,, a prize in monay or thing of
value, and payment of e con:tideration for the chance
to participate in the prograp through ettendance at
the theatre, paying an admission price therefor.
Yhether the element of chence 1s esurficiently estad-
1ished is a more perplexing problen ,

In the cese of Boatwright v, State, 118
Tex. Cr. R. 381, 32 8, W. (24) 87, the Court of
Cri=zminal Appeals held that a punoch board vherein wers
Pleced 4ifferent checker problems, the saae to be oom-
Pleted by the perticipant after paying a fee for the
privilege of playing, 414 not constitute a lottaery,
even though prizes were awarded those working out the
best solution. ¥e qQuote from the opiniont

*Any schems for the distribution
of prizes by chance, under our statuts,
is & lottery. <ueen v. State, 93 Tex.
Cr. R. 173. 2L6 8. ¥, 38[..; Stang_er Y.
State, 107 Tex. Cr. R. 574, 298 5. W. 906.
The phrese ‘'game of ochance' is defined in
27 Corpus Juris at page 968, as follows:
'It 18 a game dstermined antirely or in
part by lot or mere luck, and in which
Judgment, praoctice, skill or adroitness
have honeatly no office at ell, or are
thwarted by ohance; a gamne in whioh
hazard entirely predoaninatesn.’

nyithout approving in ite entirety
the foregoing definition when oonsidered
in connection with our statute denouncing
lottaries, it is observed that the success
of the player in the game under conesldera-
tion depends upon practice, experiencs,
or skill, Other than the ordinary ohance
or contingenocy which is involved 1n prac-
tically every humen endeavor, the element
of chance is not pr:-sent. The prize is
drawn as a reward for the skill of the
player, 2nd not by chence. The predominant
elenent in the game 1s one of skill, . ."
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See also MoFae v, State, L6 Tex. Cr. R.
489, 81 S. W. 741; Hoff v. Daily Graphie, 230 K. Y.
S. 360, 103 A. L. R, 870,

Troa a careful study of the decisions as
arplied to the faots prrssented dy you, we oorclude
that the radio program does not violate the lottery
laws of this State.

'Trusting that we have sctisfaotorily answered
your inquiry, we are,

Yours very truly
ATTORNEY GENEFAL OF TEXAS

By
enjamin ¥oodall
Asgistant
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