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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanaLd C. MANM
ATTORWEY SENERAS.

Hooorable K. E. Feasley
County Auditor

Collin County

leKinney, Texes

Dear Sir:

Opinion XNo. 0—1794
Re: Capias pXr
courts

*Please advise ne
tui ity the prope

and co¥ts assessed agninst
y #15.00. He nskes

gousges, actorging to the statute the defendant
gtaiy on the county faria for a period of

{fa guestlons I wish you would answer for
nae are these:

*l, Is & ¢aules nrofine the proper proce-
dure to follow under these 'acts io coxmit the
defendant to the county farmfy

"2, should the defeadant be zlven credit
for the amount he has paid on hia fine and costs
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by subtracting this amount or its equivalent
from the statutory ten day period?

*"3. Should he be reguired to serve & total
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paid on hig fine and cost?

"4. Should the amrount of money that he had
paid before the caplag pro fire was issued be
returned to him and then the defendant be requir-
6d to serve out the entire fine and costs on the
county farm?

"S5. Is the arresting officer entitled to.
his fee in full from the part of money which
had been pald or should he be entitled to only
one half of his fees, or should he be entitled
to a pro rata part of his fees in full in pro-
portion that the amount of money pald bears to
the total fine and cost?

"6. Assuming the defendant's fine and cost
to be $15.00 he is entitled to & credit of $3.00
for each fay that he serves at the county farm.
Assuming that he goes to the county farm and
serves five days and thern wants to pay the bal-
eance in cash and be releu:sd from the farm, just
what amount should he be required to pay in cash
in order to be releaseds~

Article 787, Code of Criminal Procedure of Texas,
reads &s follows:

"vhen & judgment has been rendered against
a defendant for a pecuniary fine, if he is pres-
ent, he shall be imprisoned in jail until dis-
charged as provided by law. A ctertified copy
of such judgment shall be sufficient to suthor-
ize such imprisonment.m

Article 788, Code of Criminal Procedure of Texas,
reads as follows:

"rwhen & peouniary fine has been adjudped
agalnst a defendant not present, a caplas shall
Torthwith be issued for his arrest. The sheriff
shall execute the same by placing the defendant
in jail.® '
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Article 789, Code fo Criminal Frocedure of Texas,
reads as follows:. '

v ‘here such capias issues, it shall state
the rendition-and emount of ihe jJjudgument and
the arount unpsid thereon, and co-nand the sher-
£ to take the defendant and pisce him in jail
until the arount due uvpon such judgient and the
further costs of collecting the saaxe are paid,
or until the defendant is otherwise legally dis-
charged.”

Article 792, Code of Criminal Frocedure of Texas,
reads as follows: ' ' '

nihon 4 defendant has been cormitted to
jail in default of the fine and costs adjudged
against him, the further enforceasnt of such
Judgment shall be in accordance with the pro-
visions of this Code.®

Article 793, Code of Criminal Procedure of Texas,
reads as followse:

wwhen a defendant is convicted of a misde-
reanor and his punishment is assessed at a pecun-
jary fine, if he is una®l2 to pay the rine aad
costs adjudged against Lin, he may for such time
as will satisfy the juéguent be put to work in
the workhouse, or on the county farm, or public
inprovesents of the county, as provided in the
succeeding article, or if there be no such work-
house, farm or improvements, he shall be imprison-
ed in jail for a sufficient length of time to dis-
charge the full arount of fipe and costs adjudged
against him; rating such labor or lmpriscnment at
Three Dollars (3¥%) for each day thereof; . . « "

ATticle 920, Code of Criminal Frocedure ol Texas,
reads as follows:

*4 defendant placed in jJeil on account of
fajilure to pay the fine and ccsts can bse Gls-
charged on habeas corpus by showing:

*l. That he 1l& too poor to pay the fine
and costs, and
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"2. That he has remalned In jail a sulfi-
cient longth of time to satisfy the fine and
costs, at the rate of three dollers for each
day.

*"But the defendant shall, in no ¢ase under
this article, be discharged until he has been
imprisoned at least ten days; and a justice of
the peace may discharge the defendant upon his
shoving the same cause, by application to such
Justice; and when such application is granted,
the justice shall note the same on his docket.”

Article 1055, Code of Criminal Frocedure of Texas,
reads as follows:

"The county shall not be liable to the of-
ficer and witness having costs in a misdemxeanor
case where defendant pays hls fine andé costs.
The county shall be liable for one-helf of the
fees of the officers of the Court, when the de-
fendant rails to pay his fine and lays his fine
out in the county jall or discharges the sume
by means of working such fine out on ths county
roads or on any county projeet. And to pay such
half of costs, the County Clerk shall issue his
warrent on the County Treasurer in favor of such
officer to be pald out oi the Road and Bridge
.Fund or other fundas not otherwlse approprilated.”

The Court of Cximinal Appeals of Texas has defi-
nitely recognized that prisoners should be given credit
on thelr fines and costs for service in jail or in the
workhouse or other public works. The court 8lso definite-
ly recognized the right of a conviet to serve part of his
tize in jail and pay the balance in cash. Zee the case of
Ex Parte Hill, 15 3. ¥. (2d4) 14 (Texas Court of Criminal
Appeals).

The Court of Criminal Appeals of Teras has re-
cognized a distinction between the ¢redit to be allowed
Tor service in jail under Article 7¢3 end Article 920 of
the Code of Criminal Trocedure. Article 793, supra, ap-
plies to the satisfaction of judgments in misdexeanor
cases in courts other thanm Justice courts. Article 920,
supra, applies slone to convictlons before justices of
the peace. Zee Ex Psrte rernandez (Texas Court of Crimin-
al Appeals), 67 5, w. (2d} 578 and Ix Parte Lciaughlin
(Texas Court of Criminal Appeals), 60 3. W, {2d4) 786.
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%e guote from opiniop 0-441 of this Qepartment
a8 rollows:

"It is the opinion of this department that
$3.00 per day is the proper rate for allovance
or credit to be given prisoners who have teen
convicted of misdemeanors for serving time in
Jail, or for working out thelr fines as provid-
ed by law. . . . It $s the further opinlion of
this department that Article %20 of the Code of
Criminal Frocedure of Texas epplies only to ton-
victions cobtained in justice courts but the same
is mandatory as applied to justice courts. For
exanple, 2, B and ¢ are all convicted in justice
courts for nisdexeanor. A's flne and costs agount
to £15,00; B's fine and costs amount to £30.00
and C*3 fine and costs amount to $45.00. Under
Article 920 of the Code of Criminal Procedure of
Texas, although said article allows %£3.00 per
day for jail service, said article further pro-
vides a pinimur of ten days imprisonment. A must
serve the minimum of ten days. B's rine and
costs amount to 30,00 vhich divided by £3.00
would make ten days. C's fine and costs azount
to $45.00; he is allowed {3.00 per day; he must
serve 15 days.m

e cuote from opinion ko. 0-1015 of this depart=-
ment, rendered September €, 1938, as follows:

"It 1s therefore, our opinion that a pris-
oner convicted in the Justiee court, when his
total fine and costs is a sum under £30.CO0 should
recelve credit for only one-tenth of ths total
agount for each day he serves. To illustrate,
and carry kr. *s exanple further, A,
vhose fipe and costs amount to 15,00 should re-
ceive credit for ;1,50 for each day served 1ln
custody; should he elect to pay the balance of .
his obligation in cash after five cays in Jail,
he should be required to pay 57.50 in cash.®

Opinion ¥No. 0-1578 of this Department holds that
a constable is entitled under article 1085, Code of Criminal
Frocedure of Texas, to balf costs on that part of the tine
a defendent rexzains in jail or vorks for the county when he
so discharges part of the Tine und costs and pays off & part,
end that the sawe shall be properly prorated.
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Opinions Nos. 0-469 apnd 0-755 of this depart~
ment hold that where only a part of the fine and costs
are collected, that the money collected should go first
to the payment of the costs and the balance, if any, to
the arouvnt of the fine and that where there is not enough
collected to pay ell of the costs, the coney should be
prorated and that in such a case one officer had no prior-
ity over another. We guote from opinion o, 0-755 aé
follows: . ‘

"In view of the trial fee above provided,
being a part of the costs, and by reason that
the Justice of the peace is paid by the county,
1t 4is our opinion that the 28,50 in question
should be prorated on tho basis of £5.00 to
the county attorney; $5.50 to the constable and
$4.00 to the county, which figures approximate~
ly sixty-four and a fraction cents on the dol-
lar. The county would gst its pro rate part of
the payment.™

. Opinions Hos. C-469 and 755, supra, cite Article
949 cf:the Code of Criminal Procedure of Texas, which reads
as fcllows: :

"lionsy collected by an officer upon recog-
nizance, bail bonds and other obligations recover-
ed under auy provisions of this code, and all
fines, forfeitures, judgments and jury fees, col-
lected under any provisions of this code, shall
forthwith be paid over by the officers collect~
ing the same to the county treasurer of the prop-
er county after first deducting therefrom the
lepga)l feeg and coammissions for collecting ssme,"
[Underscoring ours)

You are, therefore, respectfully advised as fol-.

lowa: >

1. Your first question is answered in the affir-
mative.

2. Your second question 1s answered in the affir-
cative,

3. Your third question is answered 1in the negative.

4. Your fourth question is answered in the nega-
tive. In your particular matter the total of defendant's
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Tlne and costs, including the costs of the capias pro fine
and mileage to ihe county farm, 1ls :23.00. Tha defendant
shoulé be allowed $2,20 credit on his Tine and costs for
each day he serves on the county ferw in this cese,

5. In answer to your fifth gquestion, it 1is the
opinion of this dspartment that where only a part of the
fine and costs are collectzd, that the money collected
should go first to the payment of the c¢osts and the bal-
ance, if any, to the ancuat of the fine, and that where
there is not enough collected to pay all the costs, the
woney collccted should be prorated tetween the arresting
officer, the county attorney and the county. That no of-
Ticer has priority over ancother in such matter. For ex-
anple, if the fipne and costs amount to 323.00; as in your
case; the fee of the county attorney eamounts to £5,00;
the fee of the constable amounts to 513.00 and the trial
fee apounts to $4.00; if tho defendant paid $6.00 in cash
and the balance ls worked out on the county farm the arrost-
ing officer vould be entitled to #3.55 of the cash payuent,
the county atiorney vould be entitled to $#1.36 of the cash
payisent and the county (as its portion of the trial fes)
would be entitled to receive 31.09 of the cash payment.
The &:'resting offlcer and the county attorney would also
be entitled to receive payuent from the county under Arti-
cle 1155, Code of Criminal Procedure of Texas, ons halfl of
the l.lance of their feesz for the time the defendant work-
ed out the balance of his rfine and costs. Under the exam-
ple quoted above the arresting officer would be entitled
to receive from the county the sum of $£4.72; the county
ettorney +ould be entitled to recelive from the county the
sur of £1.82. The total sum received by the arresting of-
ticer rrom both sourcas would be #2.27; the total sum re-
ceived by the county attorney from.both sources vvould dbe
23.18.

6. The &mount due under your sixth guestion would
be 4{)7.500

Trusting that thls satisfactoxrily answers your
inquiry apd with best regards, we arc

Yery truly yours
A 10, 1940 ATTORIZY GENERAL OF TEXAS
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