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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEAALD C. MaNN
ATTORNEY GENERAL

Mr, Adam R. Jobnson

Executive Direotor

State Department of Fudbliec Welfare
Austin, Texas

Dear Sir: Opinion Mo, 0-18£§

Re: Authority of\State Depart-
ment of Publ

We are in receipt g

y 6,
1940, requesting the opinips

Securlity aot, the eo 1ty Board adopted,
November 1, b fone Merit System
of }eraonne Atn.tiS' ation bate Employment
Seocurity ar - gtdnce aAgencies,
which stagdar{s musi be omplied with by State
sgencles Iq the admindgtration of their personnel
programs on - These standards state
that 58 gp regulations to effectuate
:€d£;§Q 2 oe with these minimum
ar : &d-'ted by the State agencles

'an& su t 4 as a~part of the publioc-amssistance

' according to the language of thae
emselves, as adoplted by the Sociel
oard, has come to the conclusion that
to effect complianoe‘with theee standards our
present personnel administration on & merit sys-
which has been in operation for some
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Department of Tublie Welfare 1s legally em-
powered to adopt same, the following merit
system organization will have to be adopted,
or one substantially similar to it, in order
that the Department can meet the nminimum
standards of the Social Security BSoard:

"The State Department of Fublie %elfare
will establish a merit system for personnel
administration, to be administered dy an im-
partial body, to be known as the *lerit System
Counecll,* and to be composed of three members
who will be appointed by the Department for
overlapping terms of two, four, and six years
for the original members of the council, and
upon expiration of these terms sucoessors to
members will be appointed for individual terms
of 81x years sach. Those members of the Merit
System Council will be drafted from the citizen-
ship of the State of Texas, no members of which
Council willl be otherwise employed as an offi-
c¢lal or employee of the Department.

*The function of this Council will be to
act as a supervisory body in connection with
the conducting of open and compstitive examine-
tions for all applicants for wvarious positions
to be filled by the Department for the purpose
of determining qualified, eligible persons, from
whose number recruitment of personnel for the
State Department can be effected. It will also,
necessarily, sit as an Appeals Council in all
matters of appeals by applicants for positions
whose applications for admission to an entrance
or promotional examination have been rejected,
and in cases of dissatisfaction on the part of
permanent employees who have been dismissed, sus-~
pended, or demoted by the Department. In &ll
cases of appeals, the Council will have to con-
duct hearings, and after sald hearinge will make
its recommendations in writing to the appointing
authority of the Department, the Exescutive Direc-
tor, for consideration by the Department. This
recommendation will be considered by the Depart-
ment, and the Department's decision in the matter
in which the hearing was held shall be final.
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*For the purpose of administering the open
and competitive examinations, a Merit System
Supervisor will be appointed by the Department
upon the recommondation of the Merit System Coun-
cil. YUnder this personts supervision open and
competitive examinations, in order that the mini-
mum requirements of the Soclial Security Roard's
standards can be met, will include a practical
written test and reting of training and experience
for the more responsible positions; and oral ex-
eminations for persons requiring frequent contact
with the public, or which involve important sup-
ervisory or administrative duties, and a perfor-
manoe test for positions involving the operations
of office machines,

*The Merit System Supervisor will prepare
and establish registers of eligibles in the order
of their final scores as made on the examinations
and will meintein the registers, mske csertifica-
tion of eligibility, and keep all examinstion
records. All positions which are not specifically
exempted by the minimum standards of the Social
Security ict, within the Department of Public Wel-
fare, are to be filled from registers of eligibles,
except for emergency and provisional appointments
for limited periods. When the Department of Fub-
lic ¥elfare signifies ite intentlon t6 make an
eppointment to sny position to the Merit System
Supervisor, sush appointment will be made by
selection from names of persons on the sppropriate
register, Ths oconducting of these examinatlions
will be sdministered by the Merit System Council
through the Merit System Supervisor, and appolint-
ments will be mede by the Executive Director of
the Department of Fubllic Welfare from persons
certified as eligidble for appointments by the
Merit System Su¥ervisor upon request for same by
the Director. The eligibility of an employee for
promotion will be determined on recommendation of
the Department and certificatlion by the Merit
System Supervisor that the amplo{ee meets the
winimum reguirements and is quallfied for promo-
tion to the class of position in question. In
order to comply with the minimum reguirements of
the Social Security Board's standards, the Depart-
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ment will classify =11 positions and establish
a comprehensive plan for compensation for all
classes of positions within the limits of the
provisions of the biennial appropriation act.
The expenses incident to the operation of this
merit system, including the expenses of the
Kerit System Council, the Kerit System Syper-
visor, and its necessury pesrsonnel, will be met
by the State Department of Public Welfare out
of monies in the State Department eof Fublic
Velfare Fund,

"In setting up a merit system organization,
it 18 necessary that the Stete Depertment of
ITublic Welfare adopt rules and regulations, un-~
der the requirements of the Social Security
Board, that will govern the Merit System Council
and the Kerit System Supervisor and insure con-
tinuing compliance with the minimum standerds of
the Social Security Board, and insure the inde-
pendent administration of a merit system for
personnel administration involving the conduct-
ing of the asbove mentionsd examipations by the
¥erlt System Supervisor under the supervision of
the Herit Systen Council, with appointments to
any and all positions desired to be filled by
the Department having to be made through selec~
tion from a limited number of the highest avall-
able eligibles on the appropriate register maine
talned by the Merit System Supervisor.

"A copy of the Standards for a Kerit System
of Fersonnel Administration in State Employment
Security and State Publioc Asslstance Agencles,
hereinabove referred to, is enclosed for your
consideration in connection with the following
questions:

., bDoes the State Department of Fublie
Welfare have authority under the law oreating
this agency and the general laws of the State
of Texas to establish by rule and regulation
such a ¥erit System Council as i3 required by
the minimun standards of the Social Security _
Board and to adopt such a merit system organiza-
tion as is hereinabove outlined, in order to
comply with those minimum stendards?
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"2. Does the Department of Public Welfare
have authority to appoint members of a Merit
System Council, and, if so0, cdoes it have author-
ity to appoint them for definite, stated over-~
lapping terms; &nd will the appointing power
rest with the Executive Director of the Depart-
ment or with the State Board of Fublic Welfare<?

*3. Does the State Degpartment of Publioc
Welfare have authority under the laws of the
State to expend monies out of the State Depart-
ment of Public Welfare Fund to defray expenses
of the HMHerit System Council, the salary and
expenses of the lierlt System Supervisor, and the
personnel necessary to be employed to administer
the merit system organization hereinahbove set
out, or one substantially similar to it, which
would be necessary to comply with the minimum
standards of the Social Securlty Board?

"4, Will the method of conducting open
and competitive examinations, as outlined adove,
end the seleoction of persons to £ill positions
within the Department from s limited number of
the highest available eligibles on the appro-
priate register, kept by the Merit System Supsr-
visor, es compiled from the results of the ex-
aminations taken, operate as an unlawful restric-
tion on the appointive power delegated to the
Executive Director by the Fublic Welfare set of
1939 (3enate Bill No, 36, Acts, 46th Legislature,
Regular Session), said exeminations snd method
of selection of personnel under the recited
merit system organization being effective only
by operation of rules and regulations adopted by
the State Board of Fubllic Welfare and not other~
wise effective through operation of law?™

The Public Welfare aAct of 1938, Senate RBill No. 36,
General Lsws of Texas, acts 46th lLegisleture, p. 544, creates
the Department of Fublle Welfare consisting of a "State Board
of Public Welfare, an Executive Direetor, and such other of-
ficers and employees as may be regulred to efficlently carry
out the purposes of this Act.” See, 2a. The State RBoard of
Public Welfare consists of three members appointed by the
Covernor, with the advice and consent of the Senate, for six
year overlapping terme, The Executive Director of the De~
partment of Pudblic Welfare 1s the “executive and administra-
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tive officer of the State Department and shall discharge
all administrative and executive functions of the State
Department .” He is selected and appointed by the State
Board with the advise and consent ¢of the Senate and serves
"at the pleessure of the Roard.”

The following pertinent provisions are found in
the Aot: :

"Sec, 3. b, The Board shall be responsible
for the adoption of sll policies, rules, and re~
gulations for the government of the State Depart-
ment of Fubllic Velfare,

¢, The Board, 1its agents, representatives
and employees shall constitute the State Department
of Fublic Welfare and whenever, by any of the pro-
visions of this Act, or of any other act, any
right, power or duty is imposed or conferred on
the State Department of Fublie Welfare, the right,
power or duty so imposed or conferred shall be
possessed and exercised by the Executive Director
unless any such right, power or duty is speoifi-
cally delegated to the duly appointed agents or
employees of such department, or any of them by
this Act or by an appropriaste rule, regulation or
order of the State Board.

*Sec, 4. ‘The Rxecutive Director shell be
the executive and administrative officer of the
State Department., The Executive Direetor, with
the consent and approval of a mejority of the mem-
bers of the Board shall:

a. Classify all positions in the administra-
tion of this act;

b. Fix objective standards for all positlons
included in the classifications;

¢. TFTormulate salary schedules for the ser-
vices so classified, subjeot to blennial appropria-
tions;

&. Frovide for a falr aznd impartial selection,
appointment, retention and promotion of personnel
in accordence with the classification and compensa-
tion plans therein before provided.

*Sec, 5§, The State Department shall be charged
with the administration of the welfare activitles
of the State as hereinafter provided. The State De-
partment shall:

g. Establish and provide such method of local
administration as 1s deemed advisable, and provide
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such personnel as may be found necessary for
carrying out in an economical way the admin-
istration of this .iot; provided however, that
all employees of the Department shall have besn
residents of the State of Texas for s period of
at least four (4) years preceding their appoint-
ment . . "

"Ses, 6., There shall be created in the
State Department of Public Welfare the following
Divisions:

a. A Divislon of Tublic ;issistance;

b. A Division of Child Wwelfare;

¢. A Division of Research and Statistics,
and such other Divisions as the Executive Direc-
tor may find necessary for effective administra-

tion. The Executive Director shall have the
wer to allocate a re ocate funoetions among
tﬁe Dlvislons within th

n e Department and have the
Eower an% au@ﬁbré%i: au§iect to c;assgfzcaggon,

o _selec E appo , 810 scharge such assistants,
clerks, stenographers, auditors, bookkeepers, and
clerical assigfﬁgfs as may be necessar En tﬁh
administiration of the Euifes imposed upon the
State Department of Publlc wWeliftare ﬁ'ﬁgfﬁ the
Jimlts of the appropriations thal may be made for
the woTk of saIg Department ; salaries of all such
enployees 1o be fIxe% by the Executive Director

in keeping with salaries paid other State employees
performing like work snd holding similar positions.

(Underscoring ours)

"Sec. 1C. The SBtate Department of Welfare
is hereby designated as the State agency to co=-
operate with the Federal Government in the admin-
istration of the provisions of Title I, Title 1V,
Fart 3 of Title V, and Title X, of the Federal
*‘Sociel Security Actt' and of the provislions of
such other Titles of the Federal 'Social Security
Act' as may be added thereto from time to time,
in the event no other State agency is by law de-
signated to eooperate with the Federal Government
in the sdministration of the provisions of such
Title, or Titles as may be added to the 'Soclal
Security Act! and the Depertment is directed to
enact and promulgate such rules and regulaticons
as may be necessary Lo effect the cooperation as
hereln outlined and designated.
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"The State Department of Welfare is hereby
authorized and directed to cooperate with the
proper departments of the Federal Government
and with all other departments of the State and
local governments in the enforcement and edmin-
istration of such provislons of the Federal
'Soecial Seocurity Lict,' and any amendments there-
to and the rules and regulations issued there-
under, and in compliance therewith, in the manner
reseribed in this 4¢t or as otherwise provided
Ex Jaw.” (Underscoring ours)

The Exeoutive Director as chief administrative
and executive officer, under the provisions of the above
Aot is charged with the duty of selecting, appointing,
fixing the salary and discharging such assistants or other
employees of the Department a8 may be necessary in the pro-
per administration of the act. Granted such powsr, we do
not think it must be arbitrarily exercised by the Executive
Director but he may in his discretion, through rule or re-
gulation, establish snd maintain a system or practice whers-
by the appointive power vested in him may be effilelently
and intelligently exercised., The appointive power may set
standards and inquire into the qualifications of his pros-
pective appointees or employees as in his dlscretion may be
proper.

Section 4 shows s ¢lear leglslative intent that
some system be esteblished by the Department for the se-
lection and employment of departmental personnel. Kot only
is the Executive Director to fix standards for the positions
elassified but he is directed to "provide for a fair and
impartial seleetlon, appointment, retention and promotion
of personnel."

That some system may be employed by the appointive
power is sapparently recognized by your department since you
state in your letter that tc comply with the Sosclal Security
Board standards "“our present personnel administration on a
merit system basls, whieh has been 1n operation for some
time must be materially revised,” however you do not state
in what particulars.

It 18 equally c¢lear tbat the Executive Direotor
nay employ or secure such assistance as may be necesgary to
properly examine applicants, determine thelir qualifications
and make recommendations teo gulde him in performing the
auties imposed upon him by law. Ministerial duties masy be
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delegated to such subordinates but their zctions must
be subservient to the will, d4irection and control of
the dominant authority whom they serve. Thelr recom-
mendations may be strictly followed as a matter of
policy or practice but whether in any partieular in-
stance thls will be done must be determined by the per-
son or board upon whom the Legislature has imposed the
duty of selecting, appolnting, promoting or discharging
personnel.

As we understand the minimum requirements dis-
cussed in your letter and contalned in the pamphiet en-
titled "Standards for a Merit System of Fersonnel idmin-
istration in State Employment Security and State Publie
Asslstance Agencies,” dated November 1, 1939, the merit
system proposed to be established by rule or regulation,
however, is to be administered free of restraint or con-
trol by the Executive Director or State Board once it is
established, This being true our Opinion No, 0-1752
practically disposes of the issues herein presented, the
only distinction being that in this instanoe the Depart-
nent of Public Welfare would establish & Merit System
Council while under the facts in that opinlon it was
- contemplated that your department end the Texas Unem-
ployment Compensation Commission would establish a Coun-
¢il by joint action. Our former ruling was not based so
much upon the joint action by the two boards as the in-
herent nature of the plan {tself.

syticle XTI, Section 1 of the Constitution of
Texas vests the Legislative power of this State in "The
Leglislature of the State of Texas." This power beling so
vested is exclusive, and the Department of Publie Welfare
is witbhout authority to create s separate and distinet
board or body not itself a part of that Department, and
subject to its control. It cannot further delegate to
such independent body the discretionary powers and duties
specifically provided by lew to be performed and exercised
by the Department of I'ublic Welfare, its officers and em~

ployees.

It is contemplsted by the proposed merit system
as set out in the bulletin of November 1, 1939, that a
Merit System Supervisor will be appointed, upon the recom-
mendation of the Merit System Counell, who willl admit ap~
plicants to examinatione, conmluct the examinations, and
give ratings. It 1s provided that:
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"ihe iMerit System Supervisor will prepare
and establish registers of eligibles in the
order of their final scores and will maintain
the registers, make certification of eligibles,
end keep all examlnation records.

"All positions, not specifically exempted
herein, are to be filled from registers of eli-
glbles, except for emergency and provisional
appointments for limited periods. Appointments
will be made by selection from a limited number
of the highest avallable eligibles on the appro-
priate register.”

Successive emergency or provisional appointments
may not be given to any individual, and present employees
nay be retaeined provided they attaln passing grades in ex-
aminations, _

True, the officer upon whom the power and duty
is imposed by statute is allowed the final act of meking
a selection and appointment from a restricted and limited
number of "the highest avallable eligibles™ certified by
the Merlt System Supervisor but the Legislature has pro-
vided that the power and anthority to select and appoint
shall be subject only to classification or other limita-
tions contained in the iLct, the classifications to be made
by the Executive Director with the consent and approval of
the State Board.

The plan further restriets the exercise of the
statutory duties imposed upon the eppointive power since
it elearly contemplates the obtaining of a permanent
"status™ or employment. The appointee first shall serve
for a fixed probatlonary perlod, after which, upon anr
evaluation in writing, the employment shall become perma-
nent. Having acquired a permanent status the employee
*will not be subject to removal except for cause, unless
separated for reasons of curtailment of work or laek of
funds. TIn the event of removal, permanent employess will
have the right of an appeal to an impartial body through
an established procedure provided for in the merit system
rules.”

Clearly, an officer of this State in whom the
legislature has vested certain powers and dutles, may not
abdiecate and by rule or reguletion delegate the discretion~
ary funotions imposed upon him and thereby bind himself and
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his successors in office. Such is the apparent purpose
of the foregoing provisions which seek to establish a
permenent personnel subject to removal only for causs,
with a right of appeal to an "impartial body"™ unknown
to Texas law,

Your first question 1s answered in the negative
end it therefore becomes unnecessary to give specific an-
swers to your remaining questions.

Yours very truly

ATTORNEY GENERAL OF TEXAS

3y
Cec é. Camua ok
1o 1940 Assistant
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