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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

N

Eonorable Frank B. Lloyd

Distriet Attorney s
79th Judicial Distriot
Allce, Texas

Lesr Sirt 41:““

Opinioen Ko, 0= -

Rel the llcense of & physi-
olen who has be onvioted
T murder ond received a
suspended sentence subjeot
to revooation,

%“e have {our lotter of Dedember 28, 1939, vherein
you reguest our op pfah\on theé following questiont

the Revis jﬁtut ' 8 anended by
the 46th [ezialaturey is\g phyaioisn, pro-

the orfence of md nd” bas received & sus-
praded sentenc to a revocation, suse
o/ ensiqn or cangedlatish of his 1icease to prace

t}oe médiptne in the State of Texest"

\\k nliveble portion of Artiole 45C5 and all of
nrti QOG VaraosAts snnctated Clvil Statutes of Texas as
;menda Ly 'Hs Be 1428, 46th Legislature, Tead as fol-
owg!

lcle 45053, The State Board of Medi-
cal Examiners mey refuse to adalt persons to
$ts exanlnationg anéd to lasue license to r-rag=-
tice redicine to any person, for any of tEa
following reazsons!

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLEKSS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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r{2} Convietion of & erime of the de of a
felony, or one which involves moral turpitude . . .*

“Article 4306. The District Courts of this
State shall bhave the right to revoke, osnpsel, or
suspend the license of any praoctitioner of wedi-

- cine upon proof of the violation of the law in eny
respeot ir regard thereto, or for any caore for
whioh the State Doard of dediecal Xxaminera shall bve
euthorized to refuse to admit persons to its exam~
instion, os provided in Article 4505 of the Revised
Civil Stantutes of Texas of 1025, as amended by this
L0t, end it shall bo the duty of the seversl Dis-
trict arnd County Attorneys of this State to file
tnd prosecuts ajppropriate Judleclal proceedings for
such revocetion, cancellation, or suspension, {n
the namne of the Stutle, on request of the Boerd of
Hedicel Txnniners.”

“e helleve that the phracse "the violetion of the
law 1a any rospect in resard thereto” as used iz Artiele 4506,
supra, refers oaly to such lews &g relate to the issvance,
suspenslon or revocation of the license to prectice medicine,
rather thaa to the violastion of the laws of the Stete gener-
&11)". :

Tour queation, therefors, resolves !(tself to & gone
strustion of the word “coanviotion,® as used in paresraph (2}
of Artiole 4505. Dloes it mean 8 {ury finding of zullty upon
on indictaent for e felony or does it mean a finsl conviotion?

“Where a puspended sentence has been grented "reither
the verdiat of conviction nor the judgment entered thereon
stall tecome féinal . « " Artiocle 77 8, Cole of Criminel Pro-
cedure, 1920, "Under the terms of our etetute relative to
suspended centexnce, it han been held that in e case where one
received such sentenoe the judgnent i3 not firal and cannot
be appecled froz" -- Joneg v. State, 28l O, ¥, 1072. 1f By
the word "¢onviction” as used in irticle 45L0E, the legisla~
ture intended to zean only a finel conviction, cleerly a physi-
cian would not be sudjeot to ¢ revocction of his license to
nractice medicine, vhere hia sentonce had been suspended upon
conviction of a felonye. )
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The courts hoave so gconstrued the word "oeonvigted”
in the stetute (sinsce amended) which mede one who had deen
convioted of & felony incompetent as a witness. See Espin-
osa v. State, 165 S, ¥, 208; Bimonds v, State, 170 B, ¥V,
10“; Coleman v, S‘B&te. 187 8. W. 481,

On the other hand, the courts have given the Op-
posite construstion to the sane word vhen used in ocertaln
other statutes, %e guote from the opinion of Judge Latti-
noTe ogeghe Court of Criminal Appeals in Hill v, Gtate, 243
Se We ] ' :

"It Beess 0ledr . . o that by the use of the
wrés 'convicted of a felony' in seotions 1, 2, 3,
end 5 of the statute under discussion (the suspended
sentence law, Article 865b-1, Code of Criminal Proce-
dure) was neant thet stetus resulting from a Judge
rient besed on the verdiet of a jury finding the ao~
cused gullty of asone felony. The term 'conviotion’
i1s used in many of our statutes in much the senme
senne, « . + Our ocrolusion from the above state-
ments that sne foonvieted of & felony' whoce sentence
is suspended is within the oomprehensiocn of this

statute, wvhea it used the expression 'convicted of
a felony.'”

Likewise the Court of Criminal Apresls of Texas haa
construed the word “conviction™ as used in Article 4, Secotion
11 of the Toxas Constitution as meaning merely a verdiet of
guilty, rather than a ficpal convietion. See: Goss v. State,
298 3, ¥. £8% and Duke v, Etate, 291 3. W. 539. Ia the Duke
oase, Judce lorrow used the following lanzuaget

"Acoording to the welght of the precedents, 1t
sceza, in its relstion to the nower to pardon, the
tern ‘gsonvicticn' refers to a verdiet of *guilty! by
& jJury and is not restricted to a finel judgment on
such verdict."

It is z2pnarent fronm the foresoing that the Texas
cocurts have not followed gny fixed interpretetion of the word
"conviction™ as used in various statutes, The gquestion hes
not been direotly ralged under the statute urder conslderation.
Revooationa of physlclans' lloenses upon other zrounds, under
this statute (nrior to its 1939 emendrsnt) have beer twioce sus-
talned in the ocases of Cunninghenm v, State ex rel Shook, 7¢
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S. %, {24) 180 {writ of error refused) and Spesr v. State,
109 3. 4. {(22) 1150 (writ of error dismissed).

Fe enclose herewith copy of our Opinion No, 0-18%04,
addrassed to the Hen. Bert Yord, wharein the word "eonvieted™
as used in the Taxas liguor Control iat is eonstrued., The
Opinior reviews docisions froz other stetes which indicate
that the weight of equthority i1s in favor of the view that
"sonvietion” means a finel eonvictior unless a oontrery in-
tent iz manifested by the statute In which the word is used,

¥Ye conclude, thevefore, that the phrase “oconvie-
tion of a srice of the grade of felony,” ar uscd in geation
(2) of Article 4505, Revised Clvil Statutes of Texas, shounld
be construed to mean final conviction., Conseguepntly, a physi-
cien who had received a suspended gsentenoe upon ¢ conviction
of a felony, would not be subdjeot to have his license to prac-
tice Zedicine revoked upon that zround alone, since his oon-
viction would rot be final. Ve wish to point out that neoither
the courts of elvil 2ppesls ner the suprame court of Texas
bave passed upon the question wherefcore our opinion hereon
oannot be given the same waicht ns thoush it were baged upon
the prior decisions of our appellste orurts hefore whon tiis
guestion may be presented.

Yours veary truly

ATTORNTY GUNTRAL OF TEXA?

| .By% &RC?&/)V&
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