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sd quassions.
ife are in rece rtter of July 1, 1940,
which reads ans follows:

the offlo.

3 oansus of Morris County for
3 3013, but it is thought that

gopimuan of less
» woulc the County 8 beocome Ex-offieio
County Guperintendent of 3chool.u?

"Ze I your answer to ths foregoing quese
tion is that the office weuld not be marged, does
the Commissicera' C.urt have the power to ap-
point lirs, ioore's sucoessor?

"3es I the Commissicnors' Couwrt does have

the power to appoint lirs, Mocre's auscessor, for
what period of time would its appointee serve?
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“"4e If your answer 1la that suoh appointae
would serve only unvll the next gensral eleotlon,
then in what manner would candicates for s une
expired tarn present thelr candldaeics for offloer
In ccansotlon wiith thias question, your attention
18 called to the faot that it is too late K file
one's raguest to be placed on ti® lemooratic ¥ri-
mary ballot, ané no provision is known for printe-
ing o%ndidagc’s name on Lhs genaral slection
ballotb.

"9+ Loas ihe Commlssionera' Couri, pending
the Tinal tabulaiion of the gurrent oénsus, have
ths power to appolnt soms suitable person to
conduot theydffalrs of this offlicer™

We assume that the saoholastic population of Lorris
County for the ysar 1938 wids in exsess of 5000 and the office
of Coundy- superintendent propsrly eatavliished,

Artiole 2688, He Co 544 1925, as amended, provides
as follows:

*The Comxisslcners? Court of every county
having three thousand {3,000) soholaatio popula-
tion or more as shown by the prececding census
ghall at a Gensral Zleotion provide for the aleo~
tion of a County Superimbterdant to serve for a
torm of four (&) ysars, who shall be a porson
of sdugational atiainsents, good moral charactar,
and exscutive ability, and who shall be provided
by the Commiseionsrs' Court with an orffice in
th'e courthouse, ané with nsgessary office furni-
ture and fixtures, He szhall b8 the holder of a
teacherts first grade certifionte or teacher's
peraanent certificats, In every county that shall
attain three thousand {3,000) scholastio popula-
tion or more the ceamiu{onors' Cowrt ahall ape
point sueh Superintendent who shall perforz the -
duties of suoh office until the elgotion and
gualification of hls susoessors In counties
having less than throe thousand {3,000) soholase
tic population whenever more than iwentye{ive par
eont (255) of +he gualified voters of sald county
as shown by the vete for Governor al ihe pregedw
ing Gensral Zlsociion ahall petition the Commis-
sicnera! Court therefor, said Court shall order
an eleotion for aaid oounty to determine whethay
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or not the offise of Qounty Superintendent shall
be created in sald countyj and, if a majority of
- the jualified prog:rty taxpaying voters voting at
saié eloeoiion vote for the coreation of the
ofrioe of County Superintendent in said sounty,
the Cozmissioners! Court, at its next re r Yerm
after the holding of sli& aleotion ¢reate
the offigee of County S orin&.ndon‘ and pams a
County Supcrintendsnt who shall qunilty under this
Chapter and hold siuch offioes until the next Oeneral
Eleotion., Freovided, that in all sounties having

& population in excess of thres hundred and fifcy
thousand (350,000) inhabitants acoording to the
lust available Yederal Census the County Superine
tendent shall be :gzointtd by the County Board

of kdusation and 11 holé office for two (£)
years, provided further, that this provision

shall not operate s¢ as to deprive any elected
Supsrintendent of his offiece prior to the sxpirs-
tion of the term for which he hag boen slected;
gravidtd further that in sounties hav a asholes~

40 population of between three thous {3,000)
and five thousand (85,000} scholastica, wherein

the offios of Coundty Superintendeat has 20t been
oreated ené a Superintendent elected, then in

such counti:s the question of whether or not

suoh office iz established aball be determined

by the qualified voters of saild county in a gpe=
¢oial election oalled tlLerefor by the Comaissionsrs’
Court of said dountiy, upon pestition therefor as
hereinabove spooified,”

Article 8750, R, 84, 1911, ready in part as rollows:

*The office of (Qounty supsrintendent of pubile
instruction is hereby oreated; and the sonzissione
ers' ocurt of every sounty in this Stale having three
thousand scholastio population as shown by the pre-

- coling scholastic census, shall provide for the
eleotion of a ocunty super iatendent of public ins-
truction at eaoh genaral election o o "

Article B701, Re Cs Se, 1925, provides in part as follows:

*In 88eD county having no school superintendent
the county Judge shall bs ex officlo gounty super~
intendent and shall perform all the duties reguired
of ths county superintendent ln this ohapter . . "
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In the cuse of Lillexr v, Brown, (Te Ce Ao 1919)
£18 34 Ve 455, article 2750, Re 344 1911, was construsd by
the sourt as follows:

"By the articles refarred to, other than
2750, 1t olearly appears that the soholastic
census of Fresicio County taken in lMay and June,
1918, for the scholastic year beglnning with
September of tuat year was ths next preoceding
scholastic census taken prior to the general
election held on Koveabsr &, 1918, and the one
controlling the action of the commissioners!
sourt in providing for the slaction %o ths offioce

for that year, The soholastioc cansus 4n general
elactinn yvears is the Inquls Of pade under exe
hress le-islative warrant anc authority and by

e atatute is made Lha only basls for the of-

ficial agtion of the commissioners' gourt,

'...

"If we are not in error in our oonstruge
tion of the above artiole that ths office of
county supsrintendent of public instruotion de~
penda for its existencs upon the condition of the
acholastic oceusus at sush general eleation, there
woulé be no separate and independent office whan
the scholastio population of county aa shown
by theagincoding census in a general election
yoar falls balow 3,000, 1n that event the ofe
fioe oreated or brouyght into sxistencs dy reasocn
of the showing of the scholastic ocensus likewiase
by reascn of the showing of the scholastic oensus,
has no further existence, potential or otherwise,..®

In that saso the scholastic census had fallen balcw
3000 on a general election year and although on the followe
ing non-zlegtion yoear ithe gensus exaesded 3000 it was held the
office did not sxist, e oall attenticn to the fast that the
statute thore in -uestion fixed two year terms so that an eleoc-
tion would be held at svery general sleotion and alsc note the
reasoning of the court to the offegt that the exigtence or con-
tinuance of the office depends upon the cuntingeney wentiocned,

Article 2688 lhas sinceé bson ancnded 3o &8 Lo wovide
four year terms, 7Zils departmesat, aftor sush asendment, ruled
in an opinion to Eon, We Be James, First Assistani, Staie Super~
intenfent, dated ipril 29, 1928, as followst



191

Honorable i. i.e Trimbdle, page O

.0 are of the opinion that under the terms
of this Article the status of a County is cdetere
pineé by Lae soholastie osnsus next precodlng the
slections In case a superintendent iu eleoted
in a county and &t the tims of eledtica said county
has in exceas of threes thousand (35,000) scholastlos
then the fact that the scholastics fall balow three
thousand {3,000), would not effeot the status of
e County Superfntcndent but he may cuntinus until
he hag served the remainder of ths four (4) year
term proviéed for. Of ovurse, at the axpiration
of his tern if the preceding sckolastle census shows
less than three thousand (3,000) scholastics then
no County 3uperintendent should be eleoted 1o suse~
cead the inounmbent,.*

¥o reason is ziven for thls holding but It must have
been based upon the proposition that when established, Lhe of-
rioce continued for the full four yoar term e6lasc we would have
:xgo:nay superintendent entitled to hold an office which 414 not
8%

. 1t $s our opinlon that the office of County Superine
tendent of NMorris County having boen sstablishod by reason of
the scholastic census preceding the general eloction in Roveum-
ber, 1638, being in excess of 3000 achclastios, such office cemme
into existence for four years notwithstanding such census might
drop below 3000 during the years intervaning ths general elec-
tion years at whick the office would regularly be filled, e are
further of the opinion that the death of the incumbent would not
deatroy the office but orsate & vecancy to be filled as herein-
after pointeé cut. Your first question is tLerefore answered in
the negative, '

Article 2355, He Co 54, 1985, as smended, roads as
followss

" "The eourt (cosmissioners' ccurt) shall have
poser to £1ill vacanoiss in the office of: « o «
County sSupaerintendcent of Public Instruction. 3ush
vacancies shall ve £illed by & majority vote of
the meabers of sald court, present and voting, and
the persgson chosen shell hold office until the next
general alactiond™

Under the suthority of ithe above atatuts and our
Opinion Ho. 0=-604 the answer 0 your seconc queation is yes.
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Your tiird quastioa is anewered by our Opinions. No.
Gel664, 0-804, and Article 2355, Re Cs Se, 1928, In Opinion
Roe 0=1884 it was astatedls

*Ihere has been no Judiocial eonatiuotion
of Artiols 8355, aforesald, as tw the orffice of
oounty sohool supsrinteandent, Howsver, the language
is elear and not subjeet to contrary oenstruction
whan vhat the appoinves mist ve up for eleotion, md
that the office is open to slection at the next gen-
eral) elsction, and that the term of the appointee
will expire on January lst following the next gen-
eral elsotiom," -

Wilth reference t0 your fourth question we call your
attention to0 Article 2978, Re0e8., 1928, providing for the
offieial ballot whioch reads in part as followas

*IThe names shall appear on the ballot under
the head of ths party that nominates them, exoep$
as ctharwiss provided by this title, XNo name shall
sppear on the offiscial ballot exgept that of a ocandi-
dats who was actually nominated (sither as a party
nominee or as a nonspartisan or independent candi.
date) in accardance with the provisions of this title.”

Artloles 3100 to 3153, Re Ce S, 1920, ide for the
selection of party noainees by parties of one hundred thousand
votes and over, Articles 3134 to 3188, R, L. 5., 1928, provide
for the selection of party nominees by perties of ten £hnusnnd
and less than one hundred thousand, and Artiole 3182, K. Ce Ss,
1628, provides the mathod for an independent candldate for a
eounty offine to have his neme printed upon the orfficiel ballot,

Article 2081, He Co Se¢, 19285, reads as follows:

"ghen a voter desires to vote e ticket
straight, he ghall run & pencil or psm through
all other tickets on the official dallot, mnkinfn
& distinet marked lins through such ticiet not in-
tonded to be voledj and when he shall deslire o
vote a xmized tiolkst he shall ¢o so9 by running a
line through the pamas of sunh candidates as hs
shall dasire tc vole against ln iie ticket he 1a
voting, and by writing the name of whe candldate
for whom he desires to voite in the bdblanz column
cod in space provided for sush offige; aame to bde
written with black ink or pencil, unless ibe namea
of the candidates for whioch he desires to vote ap-
pear on the ballot, in whioh svent he shall lesave
the same not scratched.”
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Ther. is no requiremsnt that a candidate for office
have his name printed upon the offliocial ballot, If the name
of whe oandidate of the voters' choloe is not prinied upon the
general sleotlion billot he may vote for his choice by writing
the candidate's name in the blank space provided fox that pur-
pose, 7The faot that 1t is now too late for a oandldate for
nomines of the Lemoaratlic party to get his nems printed upon
the primmry eleotion ballot, or as for tiat matter, the fallwe
of the Demooratic party to selest a nominee, will not arfect the
right of the people to eleot a County Supsrintendemt at the gen-
axal election in November.

From the answers %o questione one, two and thres it
follows that your frifth gqueation should de answerod in the af-
firmative, however the appointment woulé not be merely pending
a final tnbulntian of Lhe consus but in acoordance wlth our
answer to question number three,

we enoloae horewith soples of Opiniona No, 0-604,
0-16684, 0=-"218 and C=2476.

Yours very truly
ATTOHRREY GENRRAL OF TEXAS

By /é'/?{f W
Ceo Ce Cucsmack
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