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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Basoom Giles

Oommissioner, Generel Land Offioce
Austin, Texas
Dear 8irs \

Opinion No. 0-1886
Ret Whether 8Sshool

of the “timber on pud

8 and $heleasing of pubde
ands for grazing.

4 sr of Jan 15, 1940, you asked
the opinion of this dedpartment in ‘waswar to two Questions,
which we will s{dte bhriefly as Follows: '

Artioles U321 and 5882,
: SOr whéther the sale of suoh tim-
ber muat he made the School Land Bomrd, une
er the 4pplicable provision of House Blli"'.
\¢ts of ‘the #8th Legislature (1939), ¢.3, p.4656?

b

ether epplication for graging leases
eyed sohool land may be considered
ase made dy the Land Commissioner, ‘
e prccedurs set out in Article 6331, et
seq, See, 3, Ghap. 5. Title 8" V.R.C.8, 1925,
or whether suech leases must be made by the Bohool
lLand Board upder the applicable provisions of
House Bill 9, Acts of the 46%h Legislature {1939)
8.3, p. 4657

MO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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The lztest enactment, generally known as EH. B.
9, in its Sections 1 and 2, purporte to be a comprehensive
©ill, amending Sections & and 8, House Eill 3258, Acts of
the 42nd Legislature (1931), o. 271, p. 452, generally
known as the 1931 Aot; and providing a complete prooedure
for the sale of both surveyed and nnsnrveyed pub;ic school

T s A [,

lands, and for the leasing of the unsurveyed lands for
all minerals, but reserving from the Act the leasing of
"gold, silver, platinum, cinnabar, and other metals™ on
surveyed lands., The leasing of such lands for the production
of the excepted minerals, by its terms, 18 to be governed by
the 1931 Aoct. House Blll 9 makes no specific reference to
the sale of timber on such lsnds, nor to the leasing of
such landa exeept for the production of minerals, and the
minerals intended to be covered are o0il, gas and sulphur,
The words lease and leasing are used throughout House Bill
9, sometimes acoompani®d by words meking it clear Just that
typoa of leases are meant and sometimes not, :

In addition to amending the 1931 Act, Bbuse Bill
9 in its Section 5 ereates a 8chool Land Board defines its
powers and presoribes its duties, provides regulation for
the sale and leasing of all lends set apart for the Permanent
School Fund and the several asylum funds, excepts from its
terms ocertain lands, a bolishes the Board of Mineral Develop-
ment and invests the Sohool Land Board with its powers and
duties, If House Bill 9 eovers and controls the sales of
timber and leases for grazing inquired about by you, then it
is by reason of Seation 5, whioh we guote in part:

®). All lands set apart for the permanent
free school fund and the several asylum funds by
the Constitution and the laws of this Stste and
the nmineral estate in river beds and channels, and
the mineral estate in all areas within tidauater
limits, inoluding islands, lakea, bays &nd the bed
of the sea, belonging to the State of Texas, are
aubgect to ocontrol and dlspositlon in acoordance
3 e provlisions of this Sectlon and other per-
Tinent provisions of this Aot &nd othﬂr Taws not
in con 1ot herewith; . . .

*4, The duties of the School Land Board
shall be to set all dates for the leasing and sale
of surveyed lands, and to determine the prices at
which any land, whether surveyed or unsurveyed,
shall leased or sold, and to perform any other

duties thaE may be Imposed upon them by law. . ,"
{Underscoring ours)
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The articles referred to in your first queation,
Nos. 5321 and 5322, V.R.C.S. {(1925) apply only to the sale
of the timber from timber lands and have not been express-
ly amended or repealed, Unless House Bill 9 repeals them
by implication, they will conirol such sales, We quote
their pertinent provisions:

*Art. 5321. Timber Lands. Timber on lands
shall be sold in ful) tracts for cash at its fair
market value and the commissioner shall adopt
such rsgulations for the sale thersof as may dbe
deemed necessary and Judicious, subject to the
provisicns of this chapter. By timbered lands
is msant lands valued chiefly for the timber there-
on. (Aots 1901, p. 296, Aots 1919, p. 312)

"Art. 5322, Timber: Sale. Application to
purchase timber shall be made in the manner pro-
vided for the riling of aepplications for the purw
chase of lend . . « If two or mors applications
for timber alone be filed on the same day, the
one offering the most therefor shall be acaspted,
The purchaser of timber without the lemd shall
have the right of ingress and egress upon the land
for a period of five years after dete of award
t0 remove or protect aiI The timber therson. After
that time the title to the timber shall revert to
the Tund to whioh the land belonged and Ye again
subjeot to sale by the State, unleses the land shall.
sooner be sold and fully paid for and patent issued
thereon, and in that event the timber shall revert
to the owner of the land, (Acts 1907, p. 490}
-Aots 1919, p. 812)."

Thers is an ambiguity oreated, im that House Bill
9 purports to be a comprehensive aot covering the sale of
lands and making the authority of School Land Board over
such sasles exslueive, dut it does not expressly smend or
repeal the articles particularly referring to sales of tim-
ber. It then docomes necesasry for us to sonstrue House
Bill 9, to determine the legislature's intent, for its
intent is always controlling, If ArticTes 5321 and 5322 are
repealed by Homse Bill 9, it muet be by implioation, and such
repeals are not favered. To have a repeal by impllcation,
the provisions mmst bde so repugnant s&s not to permit of any
other construction} otherwise, they must both be allowed to
stand, im pari materia.

?o the extent that the School Land Board, &
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statutory board, 1s given authority by House Bill 9,
thet same suthority is taken from the Land Commissioner,
a constitutional officer, Therefore, the Act should be
strictly construed, in favor of the general power and
against the exoeption. Article 5307, V.R.8.5.(19256).

To determine the legislature's intent, the rules
of statutory construction provide many aids, btut we must
look first to the intent as expressed iam the language of
House Bill 9, itself. The only seles refarred to in House
Bill 9 are ssles of land. If a ssle made under Artiole
5322 were not a "sale of land®, then House Bill 9 would not

spply.

An instrument gonveying timber, the terms of
whioch comply with Article 5322, is not construed by our
Texas ogurte to convey an ihterest in land, nor is it a
"gale of land™. Although we find no ¢ase construing e
sale under Article 5322, there are many cases construing
instruments containing like provisions,” The reasons are
that sush a sale gonstructively severs the trees from the
land, contains no werranties, provides a time limit within
which the timber must be removed and a reversion clause,
There is a rather fine, but nevertheless e¢lesr distinction
here, which is ably discussed in the leading case of Davis
v. Conn. (Tex. C.C.A.} 161 S. W, 39, 41 (Writ of Error .dis-
misged for want of jurisdiction). Another reason is that
parol sales under such terms have been held by the courts
not to be within the statute of frauds. Wwest Lumber Co,

v. C. R, Cummings Export Co., 196 S. W. 546, 551. Further,
a mortgage of the trees by the purchaser would be a chattel
mortgage. Boykin et al v. Roeenfield &k Co. 69 Tex. 115,

118,

The answer to your second question 1s not as free
from doudbt. House Bill & does not refer to the leasing of
grazing lands specifically. Neither 4o the Articles which
confer on the Land Commissioner the general power to lease
lands. Article 5307 and Article 5331 to 5837, inel., supra,

o You state thet 1t has beean the practice of the
Land Commipsioner to issue grazing leases in the menner

deemed best by him. His acts in thia respect were, of course,



under the authority given him in Articles 5307 and 5331~
533%, or at least, as so construed by him.

Subsection 1 of Section 5, House Bill 9, supra,
provides that the lands included are "subject %o control
and disposition in accordance with the provisions of this
Act and other laws not in confliot™, there indicating the
intent of the legislature to leave the 0ld laws in egreot.
We construe these words as indicating that the School Land
Board*s authority over the leasing of lands should de
limited to such leases as were covered by the Aot. Allo.
where it used the words "ell dates™ and "any lands”,
think it intended that they refer only to the dates ror
i;asing of the lands and to the type of leases contenplatod

the Act.

-+ Under the above oonstrnotion. we have yet to dew
ternina whether House Bill 9, whereim the words lease and
leasing are used very loosely, includes a grazing lease and
leasing for grezing. To do this, the appliocadle rules of
construction require that we look to the entire Act, not to
particular words, subseotions or sections. We may look also
to the ciroumstances surrounding the passages of the Act,

It 1s well known that House Bill 9 was passed
a® a result of dissatisfaction over the way the leasing
and sale of Stete lands were being hendled. This is con-
firmed by the emergenoy clamse, Section 8 of the Aot.

The leases over which the dissatisfaction erose were oil
and gas leases,

In Section 1, sudseetion {b), and Section 2 are
to be found the language, whloh, in our opinion, makes it
olear just what types of leases are intended to be covered
by the Acts

"Sec. 1 {b) . . . lands within such five-mile
distance shall be subjeot to lease only and all of
such leases shall reserve to the State at least a

one~eighth free royalty on oil, gas, sulphur, and

other minerals . . .

"3Sea. 2 « +» + 811 unsold public free school lend,
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both surveysd and unsurveyed, shall dbe subject

to leases by the Commissioner to any persoa, firam,
or corporetiom for the production of minerals,
exaceapt gold, silver, platinum, einnadar; and
other natals. that may de thereln or thereuader,
in accordance with the provisions of Chapter 271,
Aots of the Forty-second Leglelature, as amsnded
and Bubdivision 8, chnpter 4. Titlc 86. Revlled

MNE BN e o dnids oaaa [, . P e [ X T N
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ing public ereas, in so far as sume is not in
confliet herewith.,..*

Section 2 also presarves all rights usder the Relinguishment
Aot,

In numorous places in the Aot, the terms mineral
lease end oil snd gas lease ere used. After rezding the
wholes Act, 1t seems to us very clesr that the lLegislature
intended thet it spply only %0 minmeral leases end the pro-
eodurs outlinmed applies sl)l minerals exoept thowe
oifically axenptad from i1ts providions by Section 1 {b) .
supTra.

Having roached this ecnolusion, it does not seem
reasonable that the legislature could have intended that the
words "$o determine prices at whieh any lond, whetber sure

veyed or unsurveyed, shall be leased or scld"™ used in
Section 5{4) &n derning the duties of the School Land Boa rd
bes interpreted to inoclude grazing leases. It does not eom-
port with reeson to say that the legislatures {ntended that
those words imelude grazing leases, when clearly no other
psrt of the iat refers to them. The reasonable interpre-
tution of thesc words is to limit them to the lamd snd to
leases 0f the typu covered generally by the Act, namely, to
mineral leases,

Therefore, it is the opinion of this department,
and you are so advised, that the Lapnd Commissioner,and not
the Sehnol Land Board, has full asuthority snd control over
the leasing of unscld, sarveyed public school lends for
grazing and the gale of timder from sueh lands and the pro=~
cedure for both ig contsined in Title 86, Chapter 3, V.R.,0.8.
{1925) sad particulasrly Articles 5307, 5321, 6322, $831-5837,
incl. It follows thet House Bill 9, ey Logislaturo (195!)
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does not arply to either,

Trusting that this satisfectorily enswers your
inquiry, we are i

Yours very truly
ATTORNEY GENERAL OF TEXAS

James Noel
Assistant
JEBT
. ]
APPROVELFEB 16, 1940
ATTORNEY GENERAL OF TEXAS ,
APPROYED
OPINION
d'{; COMMITT
e oy /_11_0-73 ,
“CHARRAN



