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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
AVTORNEY GENSRAL

Eonoradle Qeorge H, Sheppard
Coaptroller of Public Accounts
Austin, Texas

Dear Sir:

: when the pre-
mp” of suokh polloies
rald with coxmunity

We are
1940, in whied y
on the Question o

ceips of 3F of June 18,
usst a 0{1 ion of this departzent
8t

ths time of his
ount of §$77,332,.82, xzade
neficiaries, The exedu-
ed one-half (9$38,001.41) as
T the resson the preciums
. oommunity funds,

*Me question now arises whether or not
the executor is eorrect ia reporting oanly
ong=-half of the amount.*

™e proceeds of 1ife insurands poliolies welre
rade taxadle under the Texas Inheritance Tax law by the
Forty-sixth lLegislature in 1939, Artiele 7117 of the Re-

vined Civil Statutes, as 80 A&nended, now reads, in part
a8 follows)
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*All property within the jurisdietion of
this State, real or personal, eorporste or
inoorporate, and any interest therein, includ-
ing property passing under a snnoral power of
appointment exercised by the decedent dy will,
including the prooeeds of life insurance to
thes extent of the amount receivadle dy the
exesutor or administrator as insurance under
policies taken out by tbe decedent upon his
own life, and to the extent of the excess over
Yorty Thousand Dollars ($40,000) of the amount
Feceivadle by all other bBeneficiaries as ineure
anee¢ under poliocles taken out by the decedent
upon his own life, whether belonging to inhadbi.
tants of this State or to persons who are not
inhabitants, regardless of whether such property
is looated within or without this State, whiech
shsll pass adsolutely or in trust by will or
by the laws of descent or distridution of this
or any other State, or by deed, grsnt, sale,
or gift made or intended to take effect in
possession or enjoynent after the death of the
grantor or donor, sball, apon passing to or
for the use of any person, oorporation, or as-
sociation, be sudject to a tax for the benefit
of the State's Generazl Revenue Fund, in accorde
ance with the following olagsification ., , ."

It zay bde easily sean from the procesding arti.
ole that the tax is based on the amount of property that
passes, Apparently the executor is making the oontention
that only 2601 .41 of 1ife insurance prooseda passed at
the death of the deocedent, Xvildently the executor is tak-
ing the position that the other half 414 not pass at the
death of decedent decause the same was the wife's half of
the community property due to the fact that the premiums
on the policies had deen paid out of sommunity funds,

On the other hand, if the entire §$77,332.82 of insurance
Prooceeds passed to the bensficiaries as separate propsrty
of the husband and not as community property of doth
spouses, then the executors' contention this respect
must bde overruled and the entire amount of insurance pro-
ceeds would de subjeot o the Texas Inheritance fTax,
Stated {n another way, if the total proceeds of the poli-
oles go to the bdeneficiaries named therein nct subject to
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any lien or claia of the wife, then such total ﬁroeoods
have passed at the Jeath of descedent and are taxeble under
our Texas Inheritance Tax.

It 13 2 well settled rule Of law in this State
that wheTe an insurance polioy is taken out on the 1life
of ons of the spouses, at the death of the person so in-
sured the proceeds of such policy delong to the bLenefioiary
named therein, even though the prealums on the policy were
paid with coanxunity funds, This rule was announced by the
Supresme Court of Texas in the case of kartin v, KoAllister,
et al, 63 8, W, 624, The court in an opinion written by
Justioce Brown stated as follows:

"It 1s ocontended dy the defendants in er-
ror that ths husdend eould not appropriate the
oommunity funds to his own use in the purchase
of this sontrast without the consent of his
wife; bdut our statute specially provides that
the husband shall have tho sole right of con-
trol of the community property, &nd it has deen
uniforzly held that sueh eontrol ocennot dbe in-
tarfered with unless it is asxercised in fraud of
the rights of the wife, Rev. 8t, Art. £968;
Stranler v, Coe, 15 Tex. £l6. Y¥e see no ground
in the facts of this case to impesach the action
of the husband as freudulent towarés his wife,
The right to the proceeds of the polioy, whether
upen the life of the wifs in favor of the hus.
daad, or upon the life of the husband in favor
of the wife, rests upon the sane principle, which
s that the proceeds of the policy beslong to the
person named a> payee, and it decomes property
uron the eontingency of the death of the inaured
in the lifetime of the payee. Therefors, as it
¢ould not become the property of the husband or
the wife during the lifetime of both of then, it
cannot dbe held to be community property, and 1is
therefore the separate property of the one to
whor it is made payadble.”

This rule of law laid down by ths Supreams Court
was again announced dy the Ban Antonio Court of Clvil Ap-
peals in the ocase of Jones v, Jones, 146 S, W. 268, The
Court stated as follows:
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"0ur Supreme Court, in the case of Yar-
tin v, XoAllister, has held that when insurance
is taken upon the life of the wife, payadle to
the husbend, and premiums paid out of the com-
munity funds, the proceeds of the pollioy beoone
the separate property of the husband, The court
stated that it saw no ground in the facis of the
case to impeach the acotion of the husband as
fraudulent towards his wife, and announced the
dootrine that, as the proceeds of a policy upon
the life of the husband or wifs ocould not decone
the property of either during the lifetime of
both of them, it cannot bs held to De community
property, and is therefore the separats propsriy
of the one to whoa it ia payadble,.”

The rule of law which precludes the wife from
following the proceeds of the insurance policy and recovers
ing against the same because community funds were expanded
in the payments of the premiucs was announced by the Texar-
kana Court of Civil Appeals in the ocase 0Of Northweastern
kutual Life Insurance Qocpany v. Whiteselle, 188 s, W, 2%,
The Cousrt stated as follows;

"In Rowlett v, Xitochell, 52 Tex. Civ. Arp.
589, 114 S, V. 845, it wa. held that, in the
absence, as was the oase hers, of freud on the
part of the husband, the wife cannot follow and
recover community funds expsnded by him in pre-
piuzs on an insur.nce polioy on his life for the
benefit of othar persons, It is plain, therefore,
that Carrie B, Shook was not entitled to reocover
of plaintiff in error decause community funds wore
used by J, O, Shook before she was divorced froz
him in paying premiuxzs due on the policy."

The Comnission of Appeals of Texas affirmed the
ocase of whitesselle v, Northwestern Mutual Life Insurance
Cozpany in 221 8, W, 575, The court stated the sace rule
of law that was announced dy tis Cout of Civil Appeals in
the following language:

"The use of ocmmunity funds in payment
of premiumis for insure«nce upon the 1life of
one spouse in favor of the other does not,
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in the absence of fraud, oreate in the comrune
ity the right to reizbursecent for the funds 80
used, Martin v, MoAllister, 94 Tex., 867, 83 S,
W. 64, BO6 L, R, A, 585, , "

The rule of law announced in these other cases
was redcently stated by the Fort Worth Court of Civil Ap-
als in the case of Fain v, ¥ain, #3 8, W. (24) 1226,
writ of error diaxissed by the Burreme Court), The Court
stated as follows; .

"¥e¢ belleve it clear that the life insur-
ance poliocies that were made payable to the
defendant's estate were his separate property,
in whioh the ocommunity estate eould have no
interest, either legal or equitable., Xartin
v. ¥oAllister, 94 Tex. 567, 63 5, W, 684, 56
Le Re A. 5885; Jones v, Jones (Tex. Civ., App.)
146 8, W, R85,

*In Whiteselle v, Northwestern MKutual lile
Iu. c°. ‘T‘x! comc APPO) 221 3. Wo 575. 576.
it was specifioally bheld that *‘the use of com-
munity funds in payment of preziums for insurance
upon the 1life of one spouse in favor of the other
do.8 not, in the abesencs of fraud, orente in the
¢cozmunity the right to rsizbursement for the
funds so used,' And furthor: ‘'Recovery upon
the rezaining ground, namely, that the cash sur-
render value of the pelicy at the date of the
divorce was community property, a ons-half in-
terest in whioch was decreed in the wife, is pre-
cluded under the declsion in Hatoh v, Hatoh (35
Tex, Clv. App. 373, 80 S. W, 41ll), 1in whic- a
writ Of error was denied,t"

By way of oonolusion, it is a well settled rule
of law of this State that in a case suoch as you present in
your inguiry, ths prooceeds of the insurance policy on the
life of the deceased spouss are payable to the beneficiary
naxmed therein free from any elai: that the surviving spouse
might have agsinat the same due to the fact that the pre-
zjuns were paid out of cocmunity funds. This bdeing true
the entire $77,332.82 of 1li’e insurcance proceeds passed to
the benaficiary on the death of decedent and the entire

ot
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anount of life imsurance procesds would therefore d»: sudb-
jeot to the tax imposed thereon dy Article 7117, supra,
The result here announooda however, would of course de

u

sudbjeot to the $40,000 deduotion of {nsurance proveeds al-
lowed under the terms of suoh Artiole,

Yours very truly
ATTCRNEY RAL CF TEXAS
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