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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €, MANN
ATTORNEY GENERAL,
Bonorsble Paul T. Holt
County Attorney
Trevis County
Austin, Texas
Dear &ir: Opinion No. O}
Re: Ehether or not wmo

operating
b, Vernon®

nnotated \Givil Statutes,
’ tor Carxrier
2%, o anjoined

io sting the loed
and related

'hgptsting pus he Toll 1n;,questienn
ok we quot ar &8s follows:

¢ ¢gbnvenience and
pper's and the safety

e capsoity of the
Lghvays Teguire oX par-

. porta-ien of tounage only

lega than otherwise permitted

‘tno power-to Iimit tonnsges $0 be haulsd
fexiificete or permit authorizing
sun~ ssrvide to such amount as in its dis-~
oretion £'s reguived by the public conven-
ience and necessity snd the safety of the
highvays will permit; and, is the Railroad
Commission required in copsidering vhether
it wil]l grant or deny all certificates or
peraits %0 dateraine whethsar or not the
Taots and circumstancas reguire it to fix
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the amount of tonnage to be hauled uﬁdtr
such certificate or permit in amcunis less
then otherwise permitted by law? )

®*2, 1If the foregoing questions are
answered ln the affirmative, then in those
situatione where facts and circumstances 4o
not require the Railrosd Coanission to fix
the azount of tonnage to be hauled under
such osrtificate or peralt in amounts less
than otherwise permitted by law, is it the
mandatory duty of the Railroad Commisaion
to make @ rfinding and inolude in the cer-
tificate or permit a2 term or eondition state
ing the amount of tonnuge which mey be heuled
on any motor vehicle under such a certificate
or permit or by & gensral order fix the amount
of tomnege to be hauled on eny motor vehicls
under any such cartificate or psrmit ao that
it shall not exceed the amount otherwise
peraitied by law?

"3. Will you pleaze adviss this affiye
ir Section 13 (a) by law attaches a con-
dition to sach certificate and permit issued
by the Railroad Commission which makes it a
viclation of the terms of said perait or
cartificate and of the provisions of Article
911b for the holder or owner of such ecertiri-
cete or permit to transport property in ex-
c¢ess of the tonnage allowed by Section 5,
Articls 827a of the Penal Cods.

4. Will you pleesse advisce if the
holéer or owner of such permit or certifi-
oate tranasports property in Travis County
which can be ressonsbdly dismantled in ex-
cess of 7,000 pounds in violation of Geo-
tion § of Artiele 8272 of the Penal Code,
will such transportation of tomnage of a
greater weight than otherwise permitted by
law gonstitute Buch a violation of said
certificate or permit end of the provisions
of Article Gllb and of subdiviasions (b) snd
(¢) of Article 1690b of tha Femml Cods an
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to authorize e under subdivisiom (b} of
Article 1690b cf the Fanal Code to bring
g sult for pepalties and as to suthorize
me under subdivision (c¢) of Article 1690t
of the Fernl Code to bring suit to enjoin
or restrain such motor carrier under such

nutemd® e npnfif‘n.#. Pucm Poantham Erane ..
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porting propsrty for hire 1a violation of
Seection 5 of Articla 827 of tha Penal
Code"

Ve call your ‘attention to Hection 13 (a) of
Article 911b, Vernon's Annotated Civil Statutes, which rsads
in part es follownv

“The Coxmissicn is vested with power
and avthority, and it 1s hereby made its
duty to approve or disapprove tha nature
and the chearacter of the aguipment to be
used under any permit or certificate eand
the azount and character of tonnage whioh
may be bauled thoereunder on sany motor ve-
hicle, trailer or sezi-trafler, ussd under
such permit or certifieate and in approv-
ing the amount and sharacter of tonnage o
bs hauled on any such vehicles, trajlers or
seni-trajlers under any perait or certiri-
cate, 1t may f£ix the pumbsr or sixe of boxey,
rackages, barrels, or bales of any particalar
commodity to be transported om any such ve-
hicles, trallers or semi-trailers under such
permit or certificate, and ths msthod of
loading such boxss, pegkages, barrels, or
bales of guch cormodity on the motor vehiclses,
trailers and sexi-trailers to be used undsy
suoh perait or certificate; provided, however,
said Commission shall not authorlzu the use
of any equipment of greater dimensione than
permitted by law, nor any tonnagse of greater
welght than otherwise permitted by law. . .

From the above article, we cbmsrve that in a
proper case the Railroad Commissioh has the suthority
to 1imit the amount of tonnage hauled under a certir-
$cate or a Termit. The Comanisslian, Nowsver, caunot
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aut norize the hauling of eny tonnags of gresaster weight
than otherwise rermitted by law. Should the Rasf lroad
Comaission find that the marximum tonnage %o be hauled
onder a particular certificate or perait to be" .
less than 7,000 poundeg, then it must determine what
the particular maximum weight shall be and enter an
order to thet effect.

In those situat iong where facts and cirocum-
stances 4o not require the Eallroad Commisaion to fix
the ascunt of tvonnsge 0 be hauled over 2 certirioate
or permit, then the carrier asy hsul the maximum ton-
nage, saxne being 7,000 pounds, as provided for by
Article 827a, Section &5, Penal Cods,

¥We find nothing in the Motor Cerrier Act

which imposecs a mandstory duty on the Eailroad Com-
mission to make a finding end include in thes certiri-
cate or rermit a term or conditicon stating the amount
of tonnsge whioch may be hauled by any motor carrier
under such certificates or permit. Neither 40 wa find
anything in said Act which imposes a mandatory duty
on the Railroad Commission to enter a gensral order
designeting the amount of tonnage to be hauled by motor
carrisrs operating under a certirficate or permit. In
sny event, the Eailroad Commission has never placed
such a construction upon the Hotor Carrisr Act, for
it has never plsced such restriotions in the certiri-
oates and permits, nor hes it entered any gesneral or-
der pertaining to the amount of tonnage that a motor
carrier-may haul. Except in rare instsnces, the Rail-
road Commission has never attempted to regulate the
amount of tonnegse tc be hauled by a motor carrier.
The only limitation upon a moter carrier concerning
tre weight of his load is rfound in Article 827a,
Section §, supra, which sets the load limit at 7,000

pounds,

%e are of the opinion that Seetion 13 (a)
of Artlele 9¢11b, supre, does not, as a matter of law,
attach & condition to eeach certificate and permit
dssued by the Rallroad Comnlssion whioh makes it a
violation of the terms of said esytiricate or permis
ané of the provisions of Article 9llb, supra, for
the hold «r or ¢wner of such certificate to transport

roperty in wxcess of the tonnage allowed by Artiocle
§27a, Seoticn 4, Pemal Code. :
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The provisicn in Section 13 (a), Artiecle 911b,
supra, $0 the efrfect that the Railroad Commissioc shall
nct authorize the hauling of any tonnaze of. greater
weight than otherwise provided by law doss not have the
effect of incorporating the Load Limit law, Article 827a,
Seation 5, surra, into the Hotor Carriesr Act, Article 9llb,
supra. Therefore, a carrier hasulin- in excesa of 7,000
pounds is violating the Load Limit Law, and not the Motor
Carrier Act.

Article 1650b (b)] of the Fenal Code reals as
follows!

*(b) Every officsr, agent, ssrvant or
exployea of any corporation and every othar
psrsca who viclates or fails to comply with
or proocures, aids or abets in the violation
of any provision of this Act or who vidlates
or fails to obey, observe or couply with eny
lawful ordeyr, decision, rule or regulation,.
direction, demsnd or requirement of the Com-
mission shall in addition be subject to and
shall pay a penalty not exceeding One Hun-
dred Dollars ($100,00), for each and curI
day of such violaticn. Such penalty shal
bes recovered in eny Court of eompe tent
Jurisdietion in the county in which the
viclation ocours. Suit for such penslly
or penalties shall be irstitutsd and con-
ducted by the Attorney Censral of the State
of Texas, or by the County or District Attor-
ney in the o¢ounty in whieh the violation oc-
curs, in the name of the State Oof Texas,*™

The above quoted Article authorizes the Attorney
General or any District or County Attornsy to bring suit
for renaltiss agai~st the named persons for any violetion
of the Motor Caxyrier Aet or for vicletion ¢f any lawful
order, deeision, rule or reguletion, direotion, demand,
or requirement of the Railroad Commission. A person who
has violated the load Limit law is not subject to the
penaltise of the above msnticned Article on the theory
that such Act 18 a viclation of the Motor Carrier Act,
for the re¢ason that tha Load Lisit Law, Artiele £27s,
Seqtion 5, supre, is not a part of the dotor Cmrrier
Act, but 1a s part of ar entirely different and separate
Act, and is of general applicaticn.
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¥e quote from Article 1690b, Section (e),
Fenal Ccde, same being the pensl provision of Articls
¢1l1lb, supra, Secticn 16, as Tollows:

"(c} Upon the vioclstion of any pro-
vision of this Act, or upon the violation
of any rule, regulastion, order or decres
of the Coamnission promulgated under ths
teras of this Aot, any Diastriet Court of
any County where such violation occurs
shall have the power to restrain and enjoin
the person, firm or corporaticn so offending
from further violating the provision of thie
Aot »r from further violating sny of the
rules, regulations, ordsrs and deoreos of
the Comxnissicn. Such injunctive relief
may be granted upon the application of the
Commianion, the Attorney General or sny
District or County Attorney. . . ."

You will observe that the above quoted secticon

of Articls 1690b, supra, provides for the injunctive ramedy

to apply to violations arising undsr the provisions of
the Motor Carrisr Act, seme being Artiels $llb, supra,
end to the viclation of any rule, regulation, ordexr or
deores of the Railroad Commiseicn promulgated under the
terms of seld Act. Since the 7,000 pound 1oed limit
lew, same being Articéle 827a, Section 5, Fensl Code,
4s not 8 part of the ¥ptor Carrier Act and in thoss
instences where the Railroad Commission has not issued
any Tule, rsgulation, order or degree limiting the tm-
nage to be hauled by s motor cerrier, we are¢ of the
opinion that Article 1690b, Seation ze),aupra. does not
give the Attorney General or-any-diatrict or gounty attorney
the authority to bring injunctive proceedings egainst a
motor carrisr for viclating the Load Lixmit Law.

Yours very truly
A?TORKE’!‘ GENERAL CF TEXAS

APFECVECFEB 14, 1940 ; {
g%ﬁwct A6 ,2144‘, J 7
) Glenn Lewis

Assiatant
ATTORNEY GENERAL OF TEXAS
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