Gorald Coe Marn
mp}hn&nb

T ATTORNEY GENERAL
OF TEXAS

AMSTTIN 21, "TEXAS

ATTOHNEY JGENERAN

Honorable A, T. Freeman
County Attorney

Gaines County

Seminole, Texas

‘Dear 8irs

Opinion No, 0-1876
- Res  TWhether or not Article 762ac
- would prohibit the establishment
of & road distriot whioch would™
overlap & political subdivision
~which has proad bonds now oute
atmding.

Wo have rooos.wd a request for an opﬂ.nion on the above uptionod
matter from the Honmorable A. Je Roach, County Judge, but under Artiocle
4399 of the Revieed Civil Statutes wy are prohibited from replying to
his roquut, henoe this opinjon 1is directed to you.

The faots stated in Judge Roach's letter are as fol_lc!n'

“Gaines County Commissioners' Preoinot Mimber
One ocomprises approximately the northeast quarter
of Gaines County, This precinct has issued and
now has’ outetanding §10,000 of Road Bonds issued
under Article 3, Section 52, of the Con#titution.
Thé Commiselomers' Court desires to estedlish a
road distriot eomgisting of all of the territory
in Comnissioners' Frecinet Number Ome, except a
strip of lamd along the morth lime of said pre-
sinet, whioh is also the morth line of the oounty.
This strip of land oontains’ adbout 5,120 loru.

- Article 7E2oo of the Revised Civil Btatutes of 1926 providol, in
- part, that -- :

“No fractional po.rt of a pmioualy crutod
road distrioct shall be inocluded within the
limits of & road district oreated under the
provisions of this Aot swwa®
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This statute, seemingly denying authority to the Commissionerst
Court to oreate a road distriet in Gaines County consisting of all of
the territory in Commissioners' Precinct Number One, excsept a certain
strip of land, which undsr the present plan is to be excluded from the
road distriet sought to be established, must be interpreted as a pro=-
hibition against such proposal unless an analysis of the balanoce of the
Aot should reveal etherwise, Basically, the queation sulmitted is as
follows: '

"Whether or not the inhibition conteained in
Article 752cc against the oreation of a road distriot,
the territory of which would overlap a previously cre-
atad road district, would apply to a political subdi-
vision of the county that had bonds outstanding?®

Artiecle 3, Section 52 of the Constitution, provides that the
Legislature may authorige the issuance of road bonds by any of the

Tollowing entities:

1., County .

2, Political subdivision of a county.

3+ Any number of adjoining counties,

4, Any political subdivision of the State,
5. HAny defined distriect.

It will be noted that this constitutional provision states that the
Isgislature may authorize the issuance of road bonds by any of the above
named entities, The Leglislature has passed certain laws designed to ao-
complish the purposes contemplated by the above ocited sonstitutional pro-
vision, and the law now in effect thereunder is Chapter 16, Acts of the
First Called Session of the Thirty-ninth Legislature, carried forward in
Vernon's Revised Civil Statutes as Article 752a, et seqes This law was
amended by the Fortieth Legislature, First Called 8esaion, 1927, Chapter
75 and 92, We think, in order to properly construe the law, the entire
Act governing theissuance of road bonds should be read together. The
first section of the law ensocted in 1826 has been oarried forward in
Vernon's Revised Civil Statutes as Article 752a, and reeds,in part, as
- Pollowss

"Any county or smy politiecal subdivision of a county,
or any road distriot that has been or may hereafter be created
by eny general or special law, is hereby authorized to issue
Bonds for The purpose of construction, maintenance and opera-
tion of mecadamized, graveled, or paved roads and turnpikes,
or in aid thereof »mwi"
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We wish to call your attention to the language used as
quoted above, It will be noted that the Act authorizes any county
or any political subdivision of a county to issue bonds for the pur-
pose stated, and likewise any road distriot that has been or may
hereafter be created by general or special law is authorired %o issue
bonds for that purpose. This article then further provides:

*Such bonds shall be issued in the manner
hereinafter provided, and as contemplated and
authorized by Section 52 of Article 3 of the
Constitution of this State."

Wo think the meaning of this sentence is that such bonds
mey be issued only as provided in this Acte The article then defines
the term "political subdivision," as used in the Act, end it is our
opinion that the definition was not intended for the purpose of dis-
tinguishing a politicel subdivision from & road district; rather do
we think that inasmuch as there are other types of political subdivi-
sions located within counties, that it was the intention of the Leg-
islature to limit the types of political subdivisions that should be
authorized to issue bonds for road building purposes.

Article 752b provides the manner in which road bonds may be
issued pursuant to the authorizetion contained in Article 752a. Arti-
cle 752¢ grants to the Commissioners' Court of the several counties of
the State the authority to establish road districts and oommensurate
with such grant of authority the manner of so establishing road districts
is prescribed in this and subsequent articles. The point we are trying
to make here is that under Article 752a the law refers to only such road
distriects as may have been or which may thereafter be created by any
goneral or special law; that is, the Legislature retained the right to
create road districts by general or special law, and then in & subse-
quent article extended to the Commissioners' Court of the several coun=
ties the authority to establish road districts and prescribed the steps
to be teken by said Commissioners' Court in the creation thereof., Art-
icle 752cc, in plein words, states that the Commissioners' Court is
without suthority to incorporate a new road distriot whieh would embrace
the fractional part of a previously oreated road district, except as is
speocifically permitted in the Act., It then becomes necessary to pursue
the other provisions in order to determine the meaning of the phrase
contained in Article 752c¢c, which reads -- "But except as herein specif-
ically permitted."

Article 767e, we think, provides the manner and the only manner
in which the Commissioners' Court may establish road distriots, the area
of which would fractionally overlap that of eamother road district previous-
ly created. Article 767a and subsequent articles are commonly referred
to as the Compensation Bond Title,
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At the First Calkd Session of the Fortieth Legislature in
1927, House Bill 81 was introduced end passed, which now bears arti-
cle number 75Z20c. Section 1 of that Act reads as follows:

"That Section 3, Chapter 16, General Laws passed
by the Thirty-ninth Llegislature at its First Called
Session, be emended by sdding thereto Section 3a.
Said Section 3& to herealter read as TOllows & & #"

This law was approved on Jue 7, 1927, effective the same day. Two days

later House Bill 119 was introduced and passed, 8Seotion 1 thereof reads
as follows:

“"That Section 3 of Chapter 16 of the General
Laws of the Thirty-ninth Legislature of the State
of Texas, First Cells d Session, being Senate Bill
#287, shall hereafter read as followss % » #"

This amended law reads exactly as Section 3 of the original
law, with the exception that the following provision was added:

"Provided that nothing in this Act shall be con-
strued so as to prevent the oreation of defined road
distriects and the issuvance of bonds of said distriot
in counties having outstending county-wide road bonds,
and said defined road districts may be created in such
counties in the manner provided by statute for the
ocreation of defined road distriots and issuing the
bonds thereof."”

It seems clear to us that as an afterthought the Legislature
realized that the inhibition comteined in House Bill #81, above cited,
now Article 7520c, would extend to county-wide road bonds as well as
bonds of road distriocts and politiqed subdivisions of the county, and
it therefore endeavored to correghithe law to that extent -- that is,
to provide that road distriots mnyﬁté‘oreated even though there may be
outstanding at the time road bonds of ‘the county, commonly referred to
as county-wide road bonds.

We think thet when roed bonds have been issued by a political
subdivision, to all intents and purposes, it becomes a defined area and
possesses the same characteristics as a defined road distriect, Therefors,
1%t is our conclusion that Article 752c¢e would prohibit the Lommissioners!?
Court from oreating rosd distriots, portions of which would overlap a
political subdivision or another road distriet previously created and
upon which bonds had been issued, except as is specifically permitted
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under this Aot by the issuance of compensation bondse We have been
unable to find any cazes in point with the question sutmitted, but
find considerable authority for statements hereinabove made in the
oase of San Antonio and A. P. Railway Company vs, State, 95 S.W. (24d)
680, to which you are referred,

Very truly yours
ATTORNEY GENERAL OF TEXAS

By s/ Clarence E, Crowe

Clarence E. Crowe
Assistant

CEC=s5: opw

APPROVED FEB 8, 1940
Gerald C. Mamn

ATTORNEY GENERAL OF TEXAS

Approved Opinion Committee
By BWB - Chairman



