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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEIRALD C, MAMN
ATTORNEY GENERAL

Bonorable James B. Kilday, Director
Motor Transportation Division
Failroad Commission or Texas
Austin, Texas

Dear 81ir: Opinion No. 0-1899
Ret ‘Yhether or not a propo
truck le.se orm present

34 January 27,
which reada as

Gomrany, Ino.,

ontgomery Vard & GOmpany.
ges t0 leass and oOperate a
the tranaportation of ita
catalogues from such oentral point to
every post office within the distriot,
At each of the post offlices within a
distriot, Montgomery Yard & Company,
Inc.,, will .mail ocatalogues to the ver~
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sons within the erea served by each post
office without any charge being made to
the persons to whom the catalogues will
be moiled., The trucks used in deliver-
ing the catalogues within a district will
be operated by drivers who are in the em-
ploy and under the sole supervision of
Montgomery Vard & Company, Inc. A copy
of the leass agreement to be executed by
Montgomery Ward & Company, Inc., and the
owners of the trucks used in these de-
liveries is hereto attached.

"V'e are also attaohing hereto a copy
of the smployment contract to be used by
Montgomery Vard & Company, Ine., in hire
ing drivers to operate trucks used in the
above desoribed deliverlies.

"We respactfully sudmit to the At-
torney Gensral for an opinion end a ruol-
ing thereon the following question of law:

rAssuming that Montgomery Ward &
Company (1) uses the leased trucks for
delivering ocatalogues, and {(2) does not
use the lessed trucks for any purposs
for which it makes any charge against
anyone, under suoh conditions, and in
complisnce with the tearma of the truck
lease hereto attached, will ths opera~
tion of suoch leassd. trucks conatitute
an operation of the lassad trucks for
compensation and hire within the mean-
ing of the Texas Motor Carriers Act?”

The proposed lease fora reads, in part, as
follows:

*The Owner hereby leases to the Lesaes
the following truock with motor and serial
numbers as followst :

Make of Truck Motor Ko, - Serial Fo.
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to be used by the Lesvee in the delivery

of catalogs owned by Lesses fron »
Texas, to all points and places showm upon
the routs sheets furnished by Lessees at-
tached hereto, and signed by both parties
hereto for the purposgse of identification.

This lease shall be in foroce for such period
as may bs reascnably necessary for the Lesaes-
to complete Bsuch delivery, ocommenoing on or

about y 1940, and terminating
upon the return of said truck to the Owner's
posasssion. . :

*Lessee agrees to pay Ownar as rental
for the use of sald trueck the sua of
. , ) Dollars per day,

sald truck to be leased a nminiaum period of
ons day, but not to exceed ten days. For
each partial day's use by Lessae of said
truck in excess of one day, said rentel

- shall be prorated, It is understood that

- the rental 'is paid only for the uee of aaigd
trudck, and that Lessee wlll furnish and pay
for all gasoline, 01l and grease required .
for the operation of said truck during the
period of this lease.

*During the term of this leases, Lessas .
shall have complete and full control, posssssion
and use of said truck in the same manner as if
Lessee were the owner thersof, It is under-
stood and agreed that asaid truck shall be
cperated only by drivers who aire employed and
paid by Lessea, and the said drivera shall de
under the so¢ls control and supervision of
Lesses, and Owner shall rneither exarcise nor
attenpt to sxeroise any control or supervision
whatsoever of suoh drivers or the leased equip-

"Loaunc_igrcoa %o 1ndoun1r7'nnd hold Owner
barmless from any liadility for personal or
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property damages suffersd dby third persons
as a result of the operation by Lesses of
said truck.

"O0wner agrees and warrants that sald
truck i3 in good condition and repair, free
from all msoheniocal Qefects, and suitabdbls
for Lessee's use in the delivery of oatalogs
as sforesaid. Owner further agrees that
sald truck 1s duly liocensed and reglatered
as required dy any appliceble law or oity
ordinancs, and that all registration fees
end state and city license taxes required
rozathe opsration of the truck have been
pa .

"Ovner and Lesses agree and undserstand
that this instrument cont=2ins the entire
oontract of ths parties with referencs to
the lease and operation of the seid truck
hereinberore desarided.” -

%é are unadble to arrive at the legal efreot
of the heretofores quoted lease form as to its general
application., It could well be that the operation of
a truck undsr the said lease form in one instance
would have the effact of rendering the Motor Carrier
Law inappliocable, whlle in another instance and under
the same lease form, the operation of the truck would
be ‘subject to the provisions of the Motor Carrier lLaw.
In any sevent, it would be necessary to, ascartain the
facts and oircumstances leading to the meking of each
particular lease, &3 well as ths facts and oircumstances
relating to the operation thareundcr in order to deter~
mnine whether or not the Motor Carrier Law 1z applicable
thersto, In this connection, ses Anderson, Clayton and
Company vs. State, 62 8. W. .{2d) 107 snd 82 S. W.. (24)

Ve oall your attention %o our opinions Nos,
0-1221, 0~1401 and 0-1855, which are in acoord with
our holding hers.
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e are, therefors, unable to pass upon the
question of whether or not the operation of said
lessed trucks will c¢onstitute an oparaticn of the
leassd trucks for compensation and hire within the
metning of the Texas Motor Cerrier Law.

Yours very truly
ATTORKEY OENERAL OF TEXAS

w0

Glenn R. Lewis
Assistant
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